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INTRODUCTION 
 
 
Within the realm of biomedical ethics, one of the most difficult 

dilemmas confronted by ethical, medical and legal professionals was 
the decision to provide or withhold/withdraw artificially assisted 
hydration and nutrition (AAHN) from the persistent vegetative state 
(PVS) patient.1 As a consequence of employing life-sustaining 
medical technologies for seriously injured patients, the medical 
profession and the American public soon became aware that, although 
many patients were able to fully recover their health through the use 
of medical technology, the lives of other patients could only be 
maintained in a seriously debilitated or even unconscious state. 
Widely considered to be the most terrible consequence of using life-
sustaining medical technology, the PVS refers to a condition in which 
the patient has lost function in the cerebral cortex but retains function 
in the brain-stem; as a result, automatic functions like heartbeat, 
respiration, and the other vegetative functions remain active, but 
higher brain activity including conscious awareness, appears to be 
completely absent.2 The PVS achieved national attention for the first 
time in the landmark 1975 case involving Karen Ann Quinlan, a 
twenty-one-year-old New Jersey woman, whose life was sustained 
through the use of a ventilator after an overdose of Valium and 
alcohol stopped her breathing for approximately fifteen minutes.3 
Although the Quinlan case did not revolve around the provision of 
AAHN, the case and the circumstances surrounding it were the first 

                                                 
1The term “artificially assisted” hydration and nutrition was commonly used in the 

writings of Bishop James T. McHugh. See: Bishop James McHugh, “Artificially Assisted 
Nutrition and Hydration,” Origins (October 12, 1989), 19(19) 314-316; and Bishop James 
McHugh, “Principles in Regard to Withholding or Withdrawing Artificially Assisted 
Nutrition/Hydration,” Issues in Law and Medicine (1990), 6(1) 89-93. 

2Bryan Jennett, M.D., and Fred Plum, M.D., “The Persistent Vegetative State After Brain 
Damage: A Syndrome in Search of a Name,” Lancet, 1 (April 1, 1972), 736. 

3Gregory E. Pence, Classic Cases in Medical Ethics: Accounts of Cases that Have Shaped 
Medical Ethics, with Philosophical, Legal and Historical Backgrounds, Third Edition (The 
McGraw-Hill Companies, Boston, MA, 2000) 29-30. 
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rounds of a decades-long debate that would attempt to traverse the 
uncharted bioethical territory she had opened. 

The development of the decision to provide or withhold/withdraw 
AAHN from the PVS patient was a gradual process, at least initially. 
Although the Quinlan case burst upon the medical, legal and ethical 
scene seemingly out of nowhere, and introduced the American public 
to the PVS, as well as the effectiveness of life-sustaining medical 
technology, the issue of AAHN provision was not a primary concern 
until the early 1980s. By the early to middle 1980s, however, once it 
had become apparent that a PVS patient’s life could be preserved 
indefinitely through the provision of AAHN, questions and statements 
regarding the obligation or option to provide it to such patients waxed 
in frequency and intensity. During the latter half of the decade, the 
focus of medical and ethical professionals regarding end-of-life care 
seemed to be inclined primarily towards the question of AAHN 
provision to PVS patients. Concurrently, numerous legal cases 
involving PVS and other seriously debilitated patients, e.g., Claire 
Conroy, Paul Brophy, Nancy Ellen Jobes, among others, were tried 
before judges to determine whether or not the AAHN sustaining the 
lives of these patients could be justifiably removed. The decision to 
provide or withhold/withdraw AAHN from the PVS patient reached 
its apex in a 1990 U.S. Supreme Court case involving Nancy Cruzan, 
a thirty-one-year-old Missouri woman, whose life had been sustained 
by means of AAHN delivery since a 1983 automobile accident left her 
in a PVS.4 Even though the expectations surrounding Cruzan decision 
were immense, the effect of the case on the PVS question ultimately 
surpassed them; in the final analysis, the impact of Cruzan signaled 
the end of the PVS question in the United States. Once the Supreme 
Court justices handed down their decision in Cruzan, most of the 
medical, legal, and ethical interest in the decision to provide or 
withhold/withdraw AAHN from the PVS patient rapidly waned, 
almost to the point of nonexistence. 

Nevertheless, despite the nearly total collapse of professional 
interest surrounding the AAHN debate after Cruzan, and regardless of 
the almost universal acceptance of the idea that an informed decision 
to withhold or withdraw AAHN from a PVS patient made the removal 
of AAHN justifiable, the general path taken by the Catholic Church 

                                                 
4Ibid., at 38. 
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was not the same. In fact, over the past three decades, the moral 
position of the American hierarchy and Pope John Paul II gradually 
developed to favor the provision of AAHN to the PVS patient when 
the delivery would not be excessively burdensome to him, and when 
his body could assimilate the nutrients. Thus in light of the different 
conclusions reached by the Catholic Church and the American 
medical community, a significant divergence developed between them 
regarding the decision to provide or withhold/withdraw AAHN from 
the PVS patient. While it must be acknowledged that within the 
Catholic Church, and among the major medical organizations, 
contrary opinions continue to exist, the primary concentration of this 
dissertation will center upon the dominant conclusion of each 
organization, and the developmental processes by which each 
organization reached its conclusion. 

The objective of this dissertation, therefore, is to present an 
historical analysis of the decision to provide or withhold/withdraw 
AAHN from the PVS patient from the perspective of the Catholic 
moral tradition and American medical thought and practice. The 
framework of the dissertation is organized around a three-fold set of 
tasks. The first task is to present the current level of scientific, medical 
understanding regarding the PVS in relation to other forms of 
unconsciousness, including the accuracy of medical diagnosis and 
prognosis, and the likelihood for recovery and survival. Similarly, the 
current methods of AAHN delivery will be examined to provide a 
clear understanding of the processes involved in providing food and 
fluids to PVS patients; particular emphasis will be given to the aspects 
of AAHN delivery that elucidate, from a medical standpoint, benefits, 
risks, and burdens inherent in AAHN delivery. The second task, and 
the main body of the dissertation, will analyze the historical 
development of Catholic moral thought and American medical 
thought and practice regarding the decision to provide or 
withhold/withdraw AAHN from the PVS patient. Beginning with the 
circumstances surrounding Karen Ann Quinlan, the two central 
chapters of the dissertation will center upon the principles, arguments 
and statements that the Catholic Church and the American medical 
community used to discuss the proper level of care owed to the PVS 
patient. In addition, the central chapters are divided into two separate 
parts, namely, from Karen Quinlan to Nancy Cruzan and from Nancy 
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Cruzan to the present, so that the development in thought and practice 
that resulted from the landmark cases can be clearly observed. Finally, 
after the historical analysis is completed, the third task will involve a 
critical analysis of the positions taken by the Catholic Church and the 
American medical community regarding the treatment of the PVS 
patient. While for the most part, the Catholic Church and the 
American medical community have both recognized that the purpose 
of healthcare is to treat patients from a basis of care, respect, a desire 
to cure, and to relieve suffering, the circumstances surrounding the 
PVS patient have ultimately left them in opposite camps. The purpose 
of the fourth chapter, therefore, is to critically examine the position of 
the Catholic Church and the position of the American medical 
community, based upon a comparison of principles and an 
examination of the evidence used to reach a determination regarding 
the care of the PVS patient. 

The decision to provide or withhold/withdraw AAHN from the 
PVS patient has been a major dilemma for medicine and morality for 
nearly thirty years, and although the issue has faded in importance in 
the secular sphere, the decision to provide or withhold food and fluids 
from an unconscious patient speaks loudly regarding the willingness 
of society to care for its weak, sick, and vulnerable members. As a 
result, the PVS dilemma remains an important topic in the area of 
medicine and morals, and deserves to be seriously discussed, rather 
than dismissed as a closed subject. The focus of this dissertation on 
the decision to provide or withhold/withdraw AAHN from the PVS 
patient from the perspective of the Catholic tradition, and the 
standpoint of the American medical tradition, seeks to contribute to 
the body of moral research by analyzing the historical development of 
the dilemma and the current state in which it presently exists. 
Hopefully, the dissertation will renew the interest in the PVS question, 
and promote the outlook that no human life is valueless, regardless of 
their medical condition. 
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CHAPTER ONE 
 

Defining the Persistent Vegetative State and Artificially 
Assisted Hydration and Nutrition: The Current State of 

the Medical Problem and Treatment 
 
 
The principle objective of this chapter is to acquaint the reader with 

the current level of medical knowledge, which pertains to the 
persistent vegetative state (PVS), artificially assisted nutrition and 
hydration (AAHN), and the methods of delivery. The specific areas of 
interest are: the accuracy of modern clinical diagnosis, the methods 
and efficacy of life-sustaining procedures, and the degree of hope for a 
meaningful recovery. To date, there has already been significant 
research, amply covered in other scholarly publications, on the history 
and development of medical knowledge regarding the major 
syndromes of unconsciousness and impaired consciousness. The 
purpose of this project is not intended to re-invent the wheel by 
engaging in an assiduous examination of old territory. Therefore, in 
the interests of brevity, as well as respect for earlier works on this 
subject,1 the scope of this project will be narrowed to focus on the 
current state of medical knowledge regarding the PVS. 

The initial section of Chapter One is subdivided into two parts: 1) a 
presentation of the medical characteristics central to coma and other 
states of unconsciousness; and 2) the distinguishing symptoms 
specific to the PVS. The goal of this first section is twofold, namely, 
to arrive at solid definitions of these unconscious states, and second, 
to explore the determination of a prognosis once a diagnosis of PVS 

                                                 
1Michael F.X. Hinkley, A Catholic Analysis of A Current Medical-Moral Dilemma in 

Health Care: The Moral Duty to Provide Nutrition and Hydration to Patients in the Persistent 
Vegetative State, diss., Academia Alfonsiana, 1993 (N. Domenici-Pécheux, Via Casimiro 
Teia, Roma, 1993); Robert Eugene Zapfel, The Withholding or Withdrawal of Artificial 
Hydration and/or Nutrition from Dying Patients in the United States: With Special Reference 
to Catholic Health Care Facilities, diss., Accademia Alfonsiana, 1989 (Tipografia di Patrizio 
Graziani, Roma, 1989). 
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has been confirmed. The latter section of Chapter One, also 
subdivided, will address the current methods used to provide life-
sustaining nutrition and hydration to the PVS patient: 1) parenteral 
delivery of nutrition and hydration, and 2) the methods of enteral 
delivery. Finally, in addition to the methods of AAHN delivery, the 
reliability and potential complications that are unique to each method 
of delivery will also be examined. 
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Part I 

Coma and the Persistent Vegetative State 

 
REGARDING CONDITION OF THE COMATOSE PATIENT 

Consciousness and Unconsciousness 

Consciousness, the human ability to be aware of one’s self and the 
environment within which the person exists, is the focal point of an 
examination of coma and the PVS.2 The 1990 Council on Scientific 
Affairs and Council on Ethical and Judicial Affairs spoke of two 
fundamental dimensions that comprised consciousness, namely, 
arousal and the cognitive content. The Council noted that “Arousal is 
a vegetative function maintained by deep brainstem – medial 
diencephalic structures in the brain, in contrast to learning, memory, 
self-awareness, and adaptive behavior, all of which depend on the 
functional integrity of the cerebral mantle and its associated 
subcortical nuclei.”3 The Multi-Society Task Force on PVS, (MSTF)4 
several years later, made reference to the necessity of arousal and 
awareness for the state of consciousness. They stated the following: 
“Normal consciousness requires arousal, an independent, autonomic – 
vegetative brain function…Awareness is subserved by cerebral 
cortical neurons…Awareness requires wakefulness, but wakefulness 

                                                 
2 G. Bryan Young presented a detailed analysis of various concepts of consciousness, 

contributions from the philosophic, psychologic, and psychiatric fields, as well as from the 
neuroscientific field in Chapter 1 of: G. Bryan Young, M.D., Allan H. Ropper, M.D., and 
Charles F. Bolton, M.D., Eds., Coma and Impaired Consciousness: A Clinical Perspective 
(McGraw-Hill Health Professions Division, New York, 1998) 3-37. 

3 Council on Scientific Affairs and Council on Ethical and Judicial Affairs of the AMA, 
“Persistent Vegetative State and the Decision to Withdraw or Withhold Life Support, Journal 
of the American Medical Association (January 19, 1990), 263(3), 427. 

4 The Multi-Society Task Force on PVS, established in 1991, was a gathering of medical 
professionals (two from each society) representing five American professional bodies, 
namely: the American Academy of Neurology, Child Neurology Society, American 
Neurological Association, American Association of Neurological Surgeons, and American 
Academy of Pediatrics. An advisory panel of consultants was also selected from related 
disciplines, namely, medicine, ethics and law. The Task Force was assembled to create a 
comprehensive document on PVS, which after reviewing all medical literature pertaining to 
the condition, would attempt to definitively clarify the etiology, epidemiology, pathological 
features, and prognosis for recovery, of the PVS. The Task Force issued its statement in 1994. 
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can be present without awareness.”5 In terms of the unconscious 
patient, the presence of cognitive content remains a somewhat debated 
topic, and will be discussed later in this project. More important in the 
effort to diagnose the type of unconsciousness, however, was the 
difference between arousal and non-arousal. Thus the distinction 
between patients who were neither awake nor aware, and those 
patients who exhibited wake/sleep cycles without awareness, was used 
to distinguish patients in coma from those in the PVS.  

The physical structures that are considered indispensable elements 
for a person to possess consciousness include both a functionally 
intact brain stem and cerebral cortex. Any major insult to the brain 
that results in either bilateral damage to the cerebral cortex, or lesions 
of the brainstem, has been noted to cause significant variations in 
consciousness, including irreversible unconsciousness. The critical 
physiological area in the brainstem for consciousness is the ascending 
reticular activating system (ARAS). Its position is centered within the 
brainstem, and it projects upwards from the midbrain to the 
hypothalamus and thalamus.6 The ARAS was, at one time, thought to 
be the center of consciousness, but it soon became apparent that 
physiological site for awareness and consciousness was broader than 
this one system and couldn’t be entirely located there. This 
development in understanding ultimately led medical scientists and 
clinicians to the realization that greater consideration needed to be 
directed towards the interactive role of the cortical and subcortical 
structures.7 Thus as one commentator stated “the complex interactions 
of the rostral brainstem reticular formation, the thalamus, other 
subcortical structures, and the cortex probably allow for alertness, 

                                                 
5The Multi-Society Task Force on PVS, “Medical Aspects of the Persistent Vegetative 

State,” (First of Two Parts). New England Journal of Medicine (May 26, 1994), 330(21), 
1501. 

6Fred Plum, M.D., and Jerome B. Posner, M.D., The Diagnosis of Stupor and Coma, 
Third Edition (F. A. Davis Company, Philadelphia, 1982), 11-12. The book by Plum and 
Posner is a foundational work in the study of unconsciousness.  

7G. Bryan Young, M.D., Allan H. Ropper, M.D., & Charles F. Bolton, M.D., Coma and 
Impaired Consciousness: A Clinical Perspective (McGraw-Hill Health Professions Division, 
New York, 1998), 10. 
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awareness, and the selection of attention depending on the importance 
(danger, needs, or cognitive values) at the time.”8 

 
Defining Coma 

Coma is defined by the MSTF as deep, sustained, pathologic, 
unconsciousness that results from dysfunction of the ARAS in either 
the brain stem or both cerebral hemispheres. Coma is separated from 
other conditions of episodic unconsciousness, such as concussion or 
syncope, by the continuation of the condition for over an hour in 
duration.9 The classic indicator of coma, now accepted by a majority 
of physicians, is the unrelenting eyes-closed status of the patient, who 
is likewise incapable of being aroused to a wakeful state.10 An 
American Academy of Neurology (ANA) Committee defined coma 
as: “a state of unresponsiveness in which the subject lies with eyes 
closed, indicating a lack of the arousal of a sleep-wake cycle.” They 
also indicated that “comatose patients who survive begin to awaken 
and recover gradually within 2-4 weeks or enter a vegetative state.”11 

The etiology of coma is wide-ranging and varied. It can result from 
such diverse insults to the brain as traumatic head injury or various 
nontraumatic injuries, i.e., infections of the central nervous system, 
drug misuse or overdose, and anoxic or ischemic brain injury resulting 
from stroke or cardiac arrest. Regardless of the cause of the trauma, 
however, the insult to the brain resulted in a state of eyes-closed 
unconsciousness that persisted for over an hour; the severity injury 
would determine whether or not unconsciousness was irreversible. In 
earlier decades of the 20th century, death was a frequent outcome for 
patients who had slipped into a coma; however, in the past several 
decades, death has been stayed through the use of advanced medical 
technologies. The advent of reliable, cost-effective, life-sustaining 
technologies, in conjunction with modern resuscitation techniques and 

                                                 
8A.B. Scheibel, “Anatomical and Physiological Substrates of Arousal: A View From the 

Bridge,” in: Hobson, J.A. & Brazier M.A.B. (eds.), The Reticular Formation Revisited (Raven 
Press, New York, 1980) 55-66. 

9The Multi-Society Task Force on PVS, supra note 5, at 1502. 
10Bryan Jennett, M.D., “The Vegetative State: Medical Facts, Ethical and Legal 

Dilemmas,” (Cambridge University Press, U.K., 2002), 2.  
11Report of the Quality Standards Subcommittee of the American Academy of Neurology, 

“Practice Parameters: Assessment and Management of Patients in the Persistent Vegetative 
State,” Neurology, 45 (1995), 1015-1018. 



 22 

intensive care facilities, have made it possible for patients to survive 
an incident of severe brain damage that would likely have been fatal 
before 1970.12 

“Traumatic brain injury is an extremely common cause of impaired 
consciousness. Estimates of incidence in the United States vary from 
200 to 400 per 100,000 population.”13 Blunt head injury (as opposed 
to penetrating head injury) is the most frequently experienced insult to 
the brain; it is primarily the result of a transfer of kinetic energy by 
means of inertial forces (acceleration or deceleration). The injury may 
be caused by the contact of an object with the head (impact injury); it 
is even possible for an impact injury to occur without specific contact 
of any kind (impulse injury).14 From a clinical perspective, traumatic 
brain insult is most clearly viewed as transpiring in two phases. The 
first, called the primary injury, includes the moment of impact, as well 
as the brain contusion/laceration and diffuse axonal injury (DAI). “In 
traumatic cases, the dominant lesion is diffuse damage to the 
subcortical white matter – what is now known as diffuse axonal 
injury15.”16 DAI constitutes such a grave injury to the brain, because it 

                                                 
12Ibid., See also: Bryan Jennett, M.D., The Vegetative State, supra note 10, at ix.  
13 Frankowski, R. F., Annegers, J.F., Whitman, S., “Epidemiological and Descriptive 

Studies: Part I: The Descriptive Epidemiology of Head Trauma in the United States,” in 
Povlishock, J.T., Becker, D.P. (eds.), Central Nervous System Trauma Status Report 1985 
(Richmond, William Byrd Press, 1985), 33-43. 

14Gennarelli, T.A., Thibeault, L.E., “Biological Models of Head Injury,” in: Povlishock, 
J.T., Becker, D.P. (eds.), Central Nervous System Trauma Status Report 1985 (Richmond, 
William Byrd Press, 1985), 391-404.  

15Bryan Jennet, M.D., The Vegetative State, supra note 10 at 51-52. The original 
description of this type of brain damage was given by Strich in 1956 and 1961, when she 
proposed that this type of damage was the result of shearing forces acting on nerve fibres in 
the white matter of the cerebral hemispheres at the moment of injury. Some continental 
European reports of these lesions in apallic patients, however, claimed that the axonal damage 
was secondary to the hypoxia and ischaemia related to high intracranial pressure. Such 
secondary intracranial complications were certainly common, but experimental studies in 
nonhuman primates subsequently showed that, axonal damage identical to that found after 
head injury in humans could be produced as a primary lesion by nonimpact angular 
acceleration of the head, without secondary hypoxia or ischaemia having occurred. It was 
from these experimental studies, and parallel clinical investigations, that led Adams, et al. to 
introduce the term DAI; they later defined three grades of severity of this lesion in humans. In 
the most severe (grade 3), there are, in addition to widespread damage to axons in all parts of 
the brain, focal lesions in the corpus callosum and in the dorsolateral sector of the rostral brain 
stem. In grade 2 DAI, there is a focal lesion only in the corpus callosum, while in grade 1, 
there are no focal lesions – only the diffuse damage to axons. These focal lesions can often be 
seen at postmortem with the naked eye but sometimes microscopy is needed, as it always is 
for identifying the axonal injury. See also: The Multi-Society Task Force, “Medical Aspects 
of the Persistent Vegetative State,” supra note 5 at 1505.  
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effectively isolates the cerebral cortex from other parts of the brain.17 
In addition to the initial impact or impulse injury, there are also 
secondary insults to the brain. Major examples of the secondary injury 
include: damage caused by intracranial hemorrhage,18 raised 
intracranial pressure (ICP),19 hypoxia/ischemia,20 and sepsis. 

Statistically, nontraumatic coma is associated with a poorer 
prognosis than comas induced by traumatic injury; more than eighty-
five percent of nontraumatic coma patients either die within the first 
month after the injury or settle into a vegetative state.21 The major 
1993 clinical study entitled, SUPPORT, (Study to Understand 
Prognoses and Preferences for Outcomes and Risks) also attested to 
the likelihood of a poor outcome when a nontraumatic injury is 
involved.22 The study stated: 

“For the 596 patients studied (median age 67 years; 52% female) the 
primary cause of coma was cardiac arrest in 31% and cerebral 
infarction or intracerebral hemorrhage in 36%. At two months, 69% 
had died, 20% had survived with known severe disability, 8% were 

                                                                                                                   
16Ibid., at 51. 
17The Multi-Society Task Force, “Medical Aspects of the Persistent Vegetative State,” 

supra note 5 at 1505. 
18R. Moulton, M.D., in: G. Bryan Young, Allan H. Ropper, and Charles F. Bolton, Coma 

and Impaired Consciousness, supra note 7 at 154.  
19Ibid., 155-56. He stated: “The volume of the skull is constant and is made up of the 

brain parenchyma, with its intra- and extracellular spaces, the volume of blood circulating 
within and around the brain, and the volume of the CSF (cerebral-spinal fluid) spaces, 
intraventricular and subarachnoid. Increments in volume of any of these components or 
volume increase occurring as the result of intracranial bleeding, must be accompanied by 
reduction in one of the other components or the pressure inside the skull will rise…Raised 
pressure is felt to exert its harmful effects by brain herniation…Brain herniation occurs when 
pressure differentials develop between different compartments within the cranium, or between 
the cranial and spinal subarachnoid space…With continued herniation, the midbrain becomes 
compressed from side to sided and the entire brainstem may become displaced downward.” 

20Ibid., p.156. He continued: “Ischemia and/or hypoxia occur when there is inadequate 
blood flow to the brain to meet metabolic requirements, or there is inadequate oxygenation of 
the blood flowing to the brain. Post-mortem studies of patients dying from traumatic brain 
injury show a very high incidence of ischemic change in neurons, even when one eliminates 
patients dying of uncontrolled ICP.” 

21The Multi-Society Task Force on PVS, “Medical Aspects of the Persistent Vegetative 
State,” (Second of Two Parts), New England Journal of Medicine (May 26, 1994), 330(22), 
1573. See also: Christopher M. De Giorgio, M.D., & Mark F. Lew, M.D., “Consciousness, 
Coma, and the Vegetative State: Physical Basis and Definitional Character,” Issues in Law 
and Medicine (1991), 6(4), 361. 

22A complete list of the SUPPORT investigators appears in the December 21, 1994 issue 
of the Journal of the American Medical Association (December 21, 1994), 272(23), 1839-
1844.  



 24 

known to have survived without severe disability and 3% survived 
with unknown functional status…Five readily available clinical 
variables identify a large subgroup of patients in nontraumatic coma at 
high risk for poor outcomes.”

23
 

SUPPORT determined that in nontraumatic cases, there were four 
or five risk factors that by day three of a patient’s illness, would likely 
guarantee less than a five percent likelihood of surviving two months. 
These factors were the following: abnormal brain stem function, no 
withdraw response to painful stimuli, no verbal response to questions, 
creatinine levels greater than or equal to 132.6 µmol/L (1.5 mg/dL), 
and a patient 70 years old or higher.24  

 
Assessment of Coma and Related States of Impaired 

Consciousness 

The treatment of a patient with impaired consciousness obviously 
requires immediate and careful investigation to accurately diagnose 
the illness and to provide the greatest chance for recovery. To begin 
with, even before the initial examination of the patient took place, it 
was important if some indication of the type of injury that caused the 
instance of impaired consciousness was communicated to the 
physician. Doctors Plum and Posner provided a concise overview of 
the initial steps taken to properly assess the condition of the 
unconscious patient. They commented: 

In many cases of stupor or coma a reliable history cannot be obtained 
and the cause remains obscure, necessitating heavy reliance on the 
physical and laboratory examinations. A complete neurologic 
examination must be made, but changes in some functions give more 
information than others. We have found that the pattern of changes in 
five physiologic variables gives particularly valuable information 
about the level of the brain involved, the nature of the involvement, 
and the direction the disease process is taking. These variables are (1) 
the state of consciousness, (2) the pattern of breathing, (3) the size and 

                                                 
23Mary Beth Hamel, M.D., et al., “Identification of Comatose Patients at High Risk for 

Death or Severe Disability,” Journal of the American Medical Association (June 21, 1995) 
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reactivity of the pupils, (4) the eye movements and the oculovestibular 
responses, and (5) the skeletal muscle motor responses.

25
 

The purpose of the following section is to explore the various 
aspects related to coma and unconsciousness, including: the levels of 
consciousness, the methods of neurological evaluation, the current 
effectiveness of diagnostic testing, and the prognosis for recovery 
from coma. Ultimately this study will provide a solid basis from 
which to understand the differences between coma and the PVS. 

 
Levels of Consciousness 

In assessing the level of consciousness precision is important. As 
one physician stated: “it is much more useful and specific to know that 
the patient opened their eyes and looked about only when their 
nailbeds were squeezed than to have stated that the patient was in 
‘moderate coma’.”26 By noting the patient’s spontaneous actions and 
responsiveness to stimulation, the physician is able to clarify the 
degree of impaired consciousness. Observation of a patient should 
first take place while the patient is quiet and undisturbed; a tranquil 
environment provides the best conditions from which to accurately 
evaluate the patient’s degree of arousability. The level of a patient’s 
arousability is measured by employing different forms of stimulation, 
for example, speaking in the patient’s ear, applying pressure above the 
medial portion of the supraorbital ridge and to the nailbeds.27 The 
application of these, and other forms of stimulation techniques, should 
evoke some response in a patient who retains even a minimal level of 
consciousness. 

Within the domain of impaired consciousness, there are numerous 
states of acutely altered consciousness to consider. The first, clouding 
of consciousness, is ascribed to conditions of either reduced 
wakefulness or awareness that can range from hyperexcitability 
alternating with drowsiness to varying degrees of a confusional state 
and bewilderment. The second, delirium, is an altered state of 

                                                 
25Fred Plum, M.D., and Jerome B. Posner, M.D., The Diagnosis of Stupor and Coma, 

supra note 6 at 11. 
26G. Bryan Young, M.D., in: G. Bryan Young, Allan H. Ropper and Charles F. Bolton, 

Coma and Impaired Consciousness, supra note 7 at 83. 
27Fred Plum, M.D., and Jerome B. Posner, M.D., The Diagnosis of Stupor and Coma, 

supra note 6 at 53-54. 
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consciousness marked by episodes of disorientation, fear, irritability, 
misperception of external stimuli, and even visual hallucinations. It is 
possible for a patient to be lucid and rational at one moment, followed 
by outbursts of delirious terror. Delirium is often noted in cases 
involving alcoholic patients, and in patients recovering from serious 
head trauma. Ultimately, delirium can either be seen as a 
prognosticator of increasing recovery, e.g., from coma or stupor, or as 
a deteriorating condition, e.g., moving into a deeper impaired state. 
Third, the term, obtundation, applies to patients with mild to moderate 
decreases in alertness; these patients respond more slowly to stimuli, 
have a greater appetite for sleep, and greater incidence of drowsiness. 
The fourth, stupor, is a condition closely related to coma. Once in this 
state, a patient appears to be in deep sleep or in a sleep-like condition 
of unresponsiveness; nonetheless, such patients can be aroused with 
vigorous and sustained stimulation. Once such stimulation ceases, 
however, the patient returns to their previous state of unarousability; 
Fifth, coma, as previously noted, is a condition marked by eyes-closed 
unarousability. When a patient has entered a comatose state, no 
amount of stimulation is effective to bring such patients to a state of 
awareness.28 Interestingly, coma is nearly always a transient state 
between recovery and descent into prolonged unconsciousness. “The 
clinical course after the acute insult usually begins with coma (with 
eyes closed) for several days to weeks, during which time the acute 
illness stabilizes.”29 It is exceptionally rare for true coma to be 
prolonged more than a month in the vast majority of survivors of 
nontraumatic coma.30 

Other major syndromes of advanced impaired consciousness have 
also been assessed by medical scientists; they include the following: 
1) Dementia defines a progressive or permanent descent in mental 
function due to degenerative organic processes.31 “Advanced dementia 

                                                 
28Ibid., at 3-5. 
29The Multi-Society Task Force, “Medical Aspects of the Persistent Vegetative State,” 

supra note 21 at 1503. 
30D.E. Levy, D. Bates & J.J. Caronna et al., “Prognosis in Nontraumatic Coma,” Annals of 
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can progress until patients lose their self-awareness and all evidence 
of learned behavior. At this point, such patients are in a persistent 
vegetative state.”32 Some patients with advanced dementia, who 
remained ambulatory, displayed no more signs of higher mental 
ability than vegetative patients; they were not, however, classified as 
such;33 2) Persistent Vegetative State refers to a level of 
unconsciousness, normally subsequent to the transitory state of coma, 
in which the patient enters a state characterized by an eyes open 
unresponsiveness. Although the sleep-wake cycles return once the 
patient passes out of the comatose state, the PVS patient remains 
completely oblivious of himself or his environment;34 3) Akinetic 
Mutism

35 describes a condition of silent, seemingly alert immobility. 
The sleep-wake cycles are present in this type of patient, but proof of 
mental activity or willful movement is absent.36 4) Locked-In 
Syndrome is significantly different from akinetic mutism, because 
locked-in patients remain aware of themselves and their surroundings. 
In this condition, the patient is mentally alert and he retains a wake-
sleep cycle; however, such individuals are afflicted with quadriparesis 
of the voluntary motor system and pseudobulbar palsey. Thus the 
locked-in syndrome effectively eliminates command of the jaw, facial, 
laryngeal, pharyngeal and tongue muscles; patients in this condition 
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are able to communicate in a rudimentary fashion through use of 
blinking signals and vertical eye movements.37 

 
Characteristics of the Neurological Examination 

Physicians, in order to narrow the field of potential illnesses 
causing unconsciousness, also closely examine the physical 
movements and reactions displayed by the patient to produce an 
accurate diagnosis. The areas of particular concentration in this 
examination are the patient’s respiration patterns, pupil dilation when 
confronted with light, eye movement, and the motor function of the 
skeletal muscles. First, the patterns of respiration are a key factor in 
the correct assessment of the unconscious patient’s true condition; 
such individuals often have upper and lower airway difficulties.38 
Physicians are able to monitor the type of breathing to determine the 
level of injury to the brain, for example:  

Cheyne-Stokes respiration is a common abnormality, indicating 
bicerebral dysfunction or reduced cardiac output. It is a sign of only 
mild neurologic dysfunction and implies that the patient is not in 
imminent danger…So called “short-cycle Cheyne-Stokes respiration” 
consists of three or four rapid deep breaths while the waxing and 
waning phases of each consist of one breath. This has a much more 
sinister prognosis and is usually associated with intracranial 
hemorrhage. A variant of this is “Biot’s breathing” in which the 
respirations are very irregular and associated with incomplete lower 
brainstem failure. Apneustic breathing is characterized by deep 
breathing, with pausing in both inspiration and expiration.

39
 

Second, pupil dilation examinations provide information on the 
function of the cranial nerves. The ipsilateral and contralateral 
constriction of the pupils in light reflex tests is simple to judge. “The 
presence of a normal pupillary light reflex indicates that its afferent 
and efferent limbs are intact, including the rostral brainstem. An early 
manifestation of a herniation syndrome is the decline in pupillary 
reactivity, usually on the side of the mass.”40 Third, the oculocephalic 
test or the “doll’s eyes” maneuver watches for spontaneous conjugate 
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eye movements. In this test, the head is turned quickly from side to 
side and up and down. If the eyes move together, opposite the 
direction of the rotation of the head, the brainstem is likely intact.41 
Fourth, the oculovestibular, or “caloric,” testing examines the 
directional movement of the eye when the ear canal is irrigated with 
very warm or ice cold water. The eyes are expected to move in 
specific directions depending on the placement of the water.42 Fifth, 
neurologists will test the corneal reflex. The corneal reflex is triggered 
by contact of the cornea with a cotton swab; this action elicits a 
response in the dorsal part of both seventh-nerve nuclei causing the 
eyes to close. Another test, known as Bell’s phenomenon, is produced 
by a stimulation of the third and fourth nerve that causes the eyes to 
roll up.43 Sixth, motor response to painful stimuli or, the lack thereof, 
is a particularly beneficial test in the determination of the placement of 
the brain lesion as well as the severity of the coma.44 Medical 
professionals closely monitored a patient to observe any movements, 
whether spontaneous or willful, for example:  

The physician should look for facial grimacing, purposeful withdrawal 
of each limb from the painful stimulus, or decorticate or decerebrate 
posturing of the upper and lower limbs. Decorticate posturing involves 
flexion and adduction of the arms and extension of the legs. 
Decerebrate posturing consists of internal rotation of the extended 
arms and extension of the legs. Both indicate a gross and often life-
threatening dysfunction in the brain stem or cerebral hemispheres. 
Close observation and comparison between sides are important. 
Asymmetric motor response to pain, manifesting as either asymmetric 
posturing or lack of movement on one side of the body, often provides 
the only clinical clue to a focal hemispheric lesion.

45
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Actions like yawning, sneezing, shifts of posture, for example, can 
mean a milder form of unconsciousness, while swallowing and 
hiccups can indicate that the lower brainstem is not damaged. On the 
other hand, the capacity to swallow and to hiccup are almost the final 
abilities to abandon a person with brain impairment, therefore, their 
presence is not necessarily an indicator of minimal brain damage. 
Observed motor activities like tremors, asterixis (the sudden loss of 
postural tone), multifocal myoclonus (the scattered synchronous active 
twitching of varied muscle groups), and hemiplegia (the absence of 
upper and lower extremity movements on one side of the body), all 
provide valuable information regarding the type and extent of the 
patient’s brain injury.46  

 
Neurophysiological Diagnostic Tests 

Anatomical imaging machines, and other technologically advanced 
diagnostic tests, have made it possible to detect pathologies in the 
central nervous system (CNS) with greater accuracy and precision 
than ever before. Improvements in computer assisted anatomical 
imaging techniques have provided considerably more detailed 
information about the structural composition of the skull, the physical 
condition and health of the brain, the vascular supply of the nervous 
system and the cerebralspinal fluid (CSF) spaces. Physiologic 
scanning techniques enhance medical diagnosis by indicating the 
functional state of brain tissues, i.e., water content, cerebral blood 
flow (CBF), blood volume, the metabolism of the brain and its 
biochemistry.47 The current value and future potential of these 
advanced imaging methods used to aid the determination of a 
diagnosis are unquestioned; basically they allow clinicians to see 
deeper, and more clearly, into the structure and function of the brain 
and its systems than ever before. Although, at one time it was 
presumed that these diagnostic tools would replace the need for 
neurologists and neurosurgeons, it has become clear that diagnostic 
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imaging, at least at present, is only supplemental to the work of 
physicians, not replacements for them.48  

The application of electroencephalography49 (EEG) is used 
primarily to test function in the brain; however, it only has 
demonstrated limited localizing and diagnostic value. The standard 
EEG is able to record the electrical impulses (alpha, delta, theta, 
triphasic waves etc…) emanating from the cerebral cortex and its 
interaction with the thalamus via electrodes attached to the scalp. 
Because of the EEGs ability to monitor cortical-thalamic function, G. 
Bryan Young, M.D., determined that it was a worthy diagnostic tool 
for patients in coma, or other forms of impaired consciousness, since it 
could display the wide differentiation of brain wave patterns that 
existed in different states of unconsciousness, regardless of their 
clinical similarity.50 The EEG is used in the following ways: 1) “To 
verify and classify the brain dysfunction. The EEG is always abnormal 
in comatose patients, but is normal in patients with psychogenic 
coma;”51 2) to give an indication regarding the depth of coma. In this 
case, care must be taken to consider the drugs the patient might have 
taken before an accurate assessment can be made; 3) to monitor the 
course of the disease and indicate possible trends in the course of the 
illness; 4) to offer information for a prognosis to be made. In coma, 
the EEG is usually able to measure prognostically useful patterns by 
day five.52 

Continuous electroencephalography (CEEG) recording is a step 
forward in medical technology that has the potential to become 
practical and effective diagnostic tool. CEEG utilizes a digital display 
that monitors brain wave activity at the bedside; with computerized 
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50G. Bryan Young, M.D., in: G. Bryan Young, Allan H. Ropper and Charles F. Bolton, 
Coma and Impaired Consciousness, supra note 7 at 97. 

51Ibid., at 98. 
52Ibid., at 102. 
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sampling and recognition programs, CEEG will hopefully be able to 
detect diagnostic and prognostic patterns in unconscious ICU 
patients.53 Ultimately, it is the ability of the CEEG to “trend” the 
course of a patient’s illness over time, in conjunction with the 
observations of the medical staff, which make it a useful system the 
diagnosis of brain injury, as well as a potential prognostic tool.  

Evoked responses are generated by the repetitive stimulation of the 
unconscious patient’s somatic (SER), auditory (AER), and visual 
(VER) sensory systems; evoked responses attempt to produce a 
reaction from the patient by physical, sound and/or sight stimuli. The 
responses, if any, are measured by EEG electrodes attached to the 
scalp.54 The MSTF concluded that, the somatosensory evoked 
responses were the most sensitive of the three, and that they were 
reliable indicators of the severity of injury in both adults and children. 
One group of commentators stated that “the bilateral absence of such 
responses one week after the insult is highly predictive of failure to 
regain consciousness…Patients without somatosensory evoked 
responses, however, may recover at least minimal cognitive activity 
especially if the coma is traumatic rather than anoxic.”55 Steven 
Laureys, et al., cited AER and VER results from Jong, et al., and 
Menon, et al., which indicated that the use of complex auditory or 
visual stimuli elicited higher cortical responses in PVS patients. 
However, the Laureys research team conducted AER examinations of 
five PVS patients, and noted that auditory clicks only activated 
primary and not associative auditory cortices, thus leaving no 
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conclusive results upon which to rely.56 Another recent study on 
somatosensory stimulation, by Laureys, et al., attempted to determine 
the regional cerebral activity in PVS patients using high-intensity 
electrical therapy of the median nerve at the wrist, while 
simultaneously scanning with PET (Positron Emission Tomography). 
Ultimately, they discovered that only one cortical area, (S1), showed 
activity during stimulation, while every other region failed to activate 
in the PVS patient. Thus the results of the Laureys study offered 
additional evidence to those who questioned the capacity of PVS 
patients to consciously experience outside stimuli.57 At this time, 
therefore, the usefulness of somatosensory, auditory, and visual 
evoked responses to the care of unconscious patients, remains their 
capacity to provide assistance in gathering prognostic data, but not in 
determining the depth of coma.58 

X-Ray Computerized Tomography (CT) works in a manner similar 
to conventional X-ray imaging, combined with the added advantages 
of the radiation passing through the selected tissue around a 360 
degree axis. The CT scan records measurements of the density of the 
tissue through which the rays pass, and finally, their integration by 
computer produces a cross-section image of the tissue being 
scanned.59 CT is widely available, and an effective tool to image the 
structural anatomy of bone, such as the skull base and vertebrae, as 
well as acute hemorrhage. Because CT scanners are less susceptible to 
producing degraded images, under certain circumstances, for example, 
patients with motion problems, or patients with pacemakers, it can be 
employed when magnetic resonance imaging (MRI) wouldn’t produce 
acceptable results. On the downside, CT scanning does have 
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deficiencies. The CT is less sensitive than MRI for images of the 
brainstem, cerebellum, and the floor of the middle fossa, because of 
“beam hardening” artifacts that arise from computer errors caused by 
the change in tissue density at these sites.60 

Magnetic Resonance Imaging (MRI), as the name suggests, 
produces images by utilizing a strong magnetic field to affect specific, 
naturally occurring isotopes within tissue. In many ways MRI is 
superior to CT scans. MRI gives detailed images in any orientation 
without ionizing radiation or beam hardening artifacts to distort the 
tissue imaged. It also out-performs CT scans in presenting clear 
images of most CNS lesions, most neurologic diseases, demyelinating, 
and other white-matter diseases, nonacute hemorrhages, and cerebral 
infarction, among others. CT scans, however, remain the method of 
choice for imaging bone structures and acute subarachnoid 
hemorrhage; they are also preferred with uncooperative patients.61 

Transcranial Doppler (TCD) ultrasonography is a noninvasive 
technique used to measure intracranial blood flow, as well blood flow 
within the carotid and vertebral arteries in the neck. Taking advantage 
of the Doppler Effect, TCD ultrasonography is especially valuable for 
detecting vasospasm (increased blood flow) in patients with 
subarachnoid hemorrhages, and hyperemia and vasospasm in the event 
of head injury.62 

Single-Photon Emission Computerized Tomography (SPECT) 
utilizes radioligand tracers, like iodine 123 iofetamine, technetium 
99m hexamethyl propyleneamine oxime, and xenon 133, that emit a 
single photon as they decay. These radioligand tracers can then be 
followed and imaged with rotating gamma cameras to produce images 
of specified tissue. SPECT is more economical than other forms of 
radionuclide scanning, like PET, and it is available at most clinical 
nuclear medical institutions.63 SPECT is considered superior to MRI 
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and CT scans because, although the latter rely on changes in anatomy 
and morphology, SPECT has the capacity to provide images of blood 
flow and metabolism that are present from the beginning.64 

Positron-Emission Tomography (PET) is similar in principle to 
SPECT. A radioligand tracer, labeled with a positron-emitting isotope, 
is introduced into the patient’s body either by injection or inhalation. 
The most widely used radioligands used are those that measure 
cerebral metabolic rates for glucose, and those that can be used to 
determine cerebral blood flow.65 PET studies have yielded valuable 
information on the differences between patients in a persistent 
vegetative state and those in a locked-in condition through the 
measurement of their respective glucose metabolism rates.66 More 
recent studies have used PET in an attempt to accurately measure both 
the particular cerebral metabolic patterns that indicate a prognosis of 
progressive dementia, and patterns that specifically indicate no 
digression into advanced dementia.67  

Some of the disadvantages of PET are, first of all, the high cost 
associated with its use, compared with other forms of cerebral 
measurement. On average, CT scans cost about half that of MRI, and 
MRI, in turn, is approximately half the expense of PET scans.68 In 
addition, PET has not proved its indispensable usefulness according to 
the judgment of numerous neurologists and clinicians. Although it is 
an effective indicator of the hypometabolism patterns that clearly 
indicate serious conditions such as Alzheimer’s disease and 
Parkinson’s disease,69 with the exception of the discovery of low 
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metabolic activity in the brain, PET scanning provides only minimal 
prognostic assistance to physicians and neurologists.70 

Intracranial pressure monitoring (IPM) is a potential measurement 
needed for patients with head trauma, intracranial hemorrhage, 
ischemic stroke edema, and other brain injuries. The intracranial 
volume is a fixed quantity in older children and adults (the brain 
comprises 80% of the total volume, blood volume comprises 10%, and 
CSF constitutes the final 10%). Thus an increase in any one of these 
three demands a reduction in the other two to maintain normal ICP. 
While monitoring the ICP is only of limited value compared to 
measurements of cerebral blood flow and metabolism, it does provide 
needed information pertaining to the intracranial environment, which 
can be helpful in the judgment making process.71 

 
Additional Evaluation Measures 

The purpose of neurologic examinations is to discover the nature 
and severity of the injury to the brain by observing the patient’s 
spontaneous activity, as well as his response to verbal and physical 
stimulation. To formulate a common frame of reference upon which to 
base the gravity of brain injury, scoring systems were created. These 
scoring systems made available to physicians and neurologists an 
inclusive, reliable standard of measurement to assess both the severity 
of acute illness and the formulation of accurate prognoses.72  

Coma scales serve the following purposes: (1) standardization of the 
level of consciousness for clinical research (e.g., inclusion in a series 
and allowing comparison of studies); (2) monitoring of the course of 
an illness; (3) allowing prognostic estimations; and (4) allowing 
management decisions to be made from information from points 2 and 
3.

73
  

“The gold standard of severity scoring in neurosurgical units 
remains the Glasgow Coma Scale. Injuries that result in an admission 
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Glasgow Coma Score of 8, or less, are considered severe, scores of 9 
to 12 are considered moderate injuries, and scores of 13 and above are 
considered mild.”74 Application of the Glasgow Coma Scale (GCS) 
constitutes one of the initial steps taken to ascertain a patient’s level of 
consciousness by assessing his response to verbal, physical and 
painful stimulation. The GCS is divided into three sections and 
contains fourteen or fifteen separate points.75 The examination seeks 
to assess the patient’s response to the following categories: eye 
opening, best verbal response, and best motor response. The scoring of 
“Eye Opening” uses the following categories: 1) eyes never open; 2) 
eyes only open in response to painful stimuli; 3) eyes open in response 
to verbal commands; 4) eyes open normally and spontaneously. The 
assessment in “Best Verbal Response” is measured using five separate 
categories: 1) no verbal response; 2) incomprehensible sounds as 
verbal response; 3) inappropriate words uttered as verbal response; 4) 
verbal response is disoriented and some confused conversation; 5) the 
verbal response is oriented properly and conversation takes place. 
Depending on which version is used, there are five or six separate 
elements that comprise “Best Motor Response”:76 1) no motor 
response indicated; 2) some extensor posturing; 3) abnormal flexion 
activity; 4) normal withdrawal action; 5) movement localized towards 
painful stimulus; and 6) obeys the specific commands of the 
examiner.77 

The GCS is the most widely recognized, and the most commonly 
employed assessment device applied to unconscious patients; 
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however, it does possess some drawbacks that can make a proper 
evaluation of an unconscious patient extremely problematic or even 
impossible to carry out. Such events occur, for example, when the 
patient is intubated and cannot adequately respond to the verbal 
commands of the examiner, or if the patient’s eyes happen to be 
swollen shut in which case it becomes impossible to assess the eye 
opening category. Other detractors of the system contend that the three 
main categories of the GCS are too interrelated. These commentators 
suggest that the categories of the GCS are assumed to be sufficiently 
independent of each other, yet this might not be as clear-cut in every 
instance. Thus the interrelation of the three categories may potentially 
skew the results. Finally, some charge that it doesn’t provide enough 
discriminatory value in the outcome scores to demonstrate concrete 
differences between patients in each number range.78 

Some attempts to address the shortcomings of the GCS have been 
made through the introduction of other coma assessment devices. The 
Innsbruck Coma Scale (ICS) is a twenty-three-point scale and has the 
capacity to provide a more accurate reading of intubated patients. The 
Edinburgh-2 Coma Scale (E2CS) and the Reaction Level Scale (RLS 
85) are also attempts to provide a more accurate assessment tool. Each 
assessment device has its own strengths and weaknesses; however, at 
this juncture, the GCS has the advantage of longevity and utilization 
that will likely allow it to remain the superior scoring system in the 
foreseeable future.79 

 
Coma and Prognosis 

Ultimately, consciousness is dependent on the health and stability 
of the bilateral cerebral hemispheres, as well as the ARAS in the brain 
stem.80 Coma results from significant injury to the brainstem, 
especially the ARAS, and such patients enter into an eyes-closed state 
of unconsciousness from which they are incapable of being aroused. 
In addition to their unarousable condition, comatose patients lose the 
ability to cough, gag, and swallow; the absence of these reflexes often 
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makes the comatose patient vulnerable to severe respiratory 
infections.81 The factors that determine the likelihood of recovery are 
ultimately contingent upon the cause and the extent of the damage to 
the brain. Mary Beth Hamel, et al., reporting on the prognosis of 
comatose patients, indicated that the scores of the Glasgow Coma 
Scale supplied a reasonably accurate picture of potential recovery 
from a coma: the lower the score on the GCS the greater the 
probability a poor outcome would result.82 As noted earlier, the 
likelihood of a patient remaining in a comatose state is relatively rare. 
“Jennett and Plum observed that many patients rendered comatose 
from head trauma and other brain injuries progressed from a typical 
eyes-closed comatose state after several weeks to an eyes-open 
unresponsive and unaware state.”83 This observation illustrates that the 
transitory nature of coma is a fundamental characteristic of coma. The 
observed outcome that has been seen in the majority of coma cases 
suggests that patients either regain consciousness with greater or lesser 
degrees of recovery, or they descend into other forms of 
unconsciousness like the persistent vegetative state. It is a rare 
occurrence for a patient to remain in a coma. One recent study that 
commented upon the possibility of long-term coma stated the 
following: “However, certain patients could not regain wakefulness 
and remain comatose for a long period. These conditions should be 
defined as ‘prolonged coma.’84 

The Glasgow Outcome Scale classified the prognosis of the 
unconscious patient according to five possible outcomes: 1) the patient 
could return to consciousness and make a good recovery; 2) the 
patient could exhibit moderate disabilities; 3) the patient with the 
greater brain injury could incur serious disability; 4) the patient could 
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lapse into a persistent vegetative state; and 5) death.85 Basically, 
patients who made a good recovery and even those with moderate 
disabilities could expect to recoup their mental capacity; however, 
patients who experienced moderate disabilities might be unable to 
engage in certain kinds of work or social activities. Those with severe 
disabilities became, to a greater or lesser degree, dependent on others 
for daily care. Seriously disabled patients no longer possessed the 
capacity to participate in most of the activities to which they were 
accustomed; similarly, communication skills were often reduced, and 
the likelihood existed for some behavioral and emotional difficulties.86  

A greater chance of recovery was observed in patients who 
recovered consciousness by the third day after anoxic brain injury; the 
majority of these patients demonstrated marked improvement by the 
second week. Conversely, by day three, patients without pupillary 
reflex and a GCS total of less than five were almost certainly the 
recipients of an unfavorable prognosis. Finally, according to the GCS, 
patients with a GCS total of nine, or higher, were likely to enjoy a 
relatively favorable outcome, namely, a return to consciousness, and a 
varied recovery of speech and motor skills. On the other hand, those 
patients who lacked the doll’s eye reflex, or those amassed a GCS 
total of less than five, were significantly less likely to receive a 
favorable prognosis.87 
REGARDING THE PVS PATIENT 

Persistent vegetative state, the descriptive title applied to a 
condition of severe brain damage in which the patient exhibited a state 
of eyes-open unawareness, and an apparent lack of all thought or 
awareness, was first defined by Bryan Jennett, M.D., and Fred Plum, 
M.D., in 1972.88 Although the term “PVS” was not the first attempt to 
apply a name to the condition of eyes-open unawareness, the term 
grew in popularity, and eventually it became the universally accepted 
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choice to describe patients in such a condition. Other terms, for 
example, permanent, irreversible, or prolonged coma, the decerebrate 
or decorticate state, or the apallic syndrome, were all submitted at one 
time or another; however various medical organizations found them 
all to be unsatisfactory.89 Ultimately, clinicians determined that these 
terms either lacked the necessary precision to describe the essential 
characteristics of the PVS, or the terms attempted, but failed, to 
encompass the illness by definitively naming the anatomical or 
pathological origin of the condition. In the end, clinicians discovered 
that it was not easy to pin down this particular illness according to site 
or nature.90 The suggestion made by Bryan Jennett and Fred Plum to 
apply the term “persistent vegetative state” to the condition of eyes-
open unconsciousness has stood the test of time for several reasons. In 
the first place, it was descriptively accurate. Equally important, 
however, the attention garnered by the Quinlan case several years later 
gave the term PVS sufficient national attention to ensure its 
widespread acceptance.91 

Jennett and Plum decided that the term, persistent vegetative state, 
was the most logical, and thus the optimum, choice to describe this 
mental illness for several reasons. First, the term was descriptive of 
the activity of the patient. Jennett and Plum concluded that only this 
type of observable, behavioral, data would be a constantly present in 
such patients, and thus independent of any outside forces, treatments, 
or measurements. Second, they noted that the term was itself a 
description, and, therefore, unattached to any physio-anatomical 
abnormality, or pathological lesion. Basically, it was their contention 
and hope, that the ambiguities inherent in the term would properly 
highlight the many unknowns of the condition, and thereby invite 

                                                 
89The ANA Committee on Ethical Affairs suggested that only three terms be defined 

clinically: coma, locked-in syndrome, and vegetative state. They suggested that the terms 
“apallic” state or syndrome, “akinetic mutism,” “coma vigil,” “alpha coma,” “neocortical 
death,” and “permanent unconsciousness” be avoided. In: ANA Committee on Ethical 
Affairs, “Persistent Vegetative State: Report of the American Neurological Association 
Committee on Ethical Affairs,” Annals of Neurology, 33 (1993), 386-390. 

90Ibid., at 735-736. 
91“Its [persistent vegetative state] acceptance into medical terminology in many countries 

probably owes much to its being one of the four categories of survival in the Glasgow 
Outcome Scale proposed by Jennett and Bond in 1975.” See: B. Jennett and M. Bond, 
“Assessment of Outcome After Severe Brain Damage: A Practical Scale,” Lancet, 1 (1975), 
480-484. Citation from, Bryan Jennett, M.D., The Vegetative State, supra note 10 at 3. 



 42 

clinicians to attempt a more accurate definition through continued 
research and investigation.92  

Jennett and Plum considered the word “vegetative” to be the most 
accurate term available to describe the state of eyes-open 
unawareness. It was not an obscure word with many meanings or 
subtleties, and it clearly expressed the level of action observed in such 
patients.93 They specifically stated that the word “vegetative,” as 
defined in the Oxford English Dictionary, was the most apt for this 
medical condition, because it meant “to live a merely physical life, 
devoid of intellectual activity or social intercourse…an organic body 
capable of growth and development but devoid of sensation and 
thought.” The word “persistent” was chosen, because it suggested that 
such patients remained in this condition for a considerable length of 
time, while simultaneously giving no definitive indication regarding 
the likelihood of permanence or recovery.94 

By the early 1970s, the medical field saw monumental 
advancement in technologies designed to sustain life. Life-support 
technologies had progressed to the point in which patients, who prior 
to this time would have certainly died from severe brain insult, were 
now able to survive. The new era of medical technology that consisted 
of cardiopulmonary resuscitation, renal dialysis machines, respirators, 
and other technologies, succeeded in effecting healthy recoveries for 
numerous patients. Unfortunately for some patients, a favorable 
recovery was not always the ultimate result. In the case of some brain 
damaged patients, there were instances in which the magnitude of the 
brain insult proved too severe for a good recovery; for the patients 
who didn’t die, some were burdened with greater or lesser degrees of 
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disability due to permanent brain damage. Finally, those patients, for 
whom the injury was most severe, remained in the PVS. 

Thus the rise of new medical technologies capable of remarkable 
life-sustaining interventions, coupled, at least initially, with an explicit 
or implicit imperative for physicians and patients to use those 
technologies to their fullest extent, contributed to the current 
atmosphere of hesitancy and fear regarding the use of life-sustaining 
technologies. The Catholic Health Association noted that: 

Just having medical technology around creates a mind-set that 
technologies which can be developed ought to be developed; and, if 
we have them, we ought to use them. Available technology becomes 
part of standard treatment, even if its use on a particular patient may 
create more burdens than benefits. For example, some physicians find 
it difficult not to use dialysis machines, ventilators, or feeding tubes 
even when they only prolong dying. Similarly, some patients and 
families find it hard to refuse them, since technology represents the 
best standard of care…In a society captivated by science and its 
awesome results and efficiency, we can easily lose sight of the overall 
purpose to be served by technology. Medical technology is to be used 
in service of the total good of the patient…The temptation to be 
dominated by technological equipment stands in opposition to the 
unrecognized wisdom that not everything that can be done ought to be 
done.

95
 

Beginning in 1975, with a case involving a young PVS patient 
named Karen Ann Quinlan, and culminating in the early 1990s with a 
case involving another PVS patient named Nancy Cruzan, major 
efforts were undertaken in the American judicial system to determine 
the legality of the desire to remove life-sustaining medical 
technologies from patients in the PVS.96 In the wake of these 
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infamous cases, it was not so surprising that the popular consensus 
eventually determined that living in a state of eyes-open unawareness, 
in which a return to a conscious existence seemed to be impossible, 
was a profound tragedy, an utterly meaningless existence, and 
ultimately, a fate worse than death.97 Bryan Jennett noted that: 

In one study in 1989, 200 medical in-patients in Los Angeles were 
asked whether they would want life-support measures (intensive care, 
ventilation or dialysis) in various situations. Given a hopeless 
prognosis, 16% still wanted life support, but if they were to be left 
vegetative only 6% wanted such treatment. A more extensive study in 
Boston in 1988 involved 405 outpatients and 102 members of the 
public who were asked about what treatments they would refuse in an 
advance directive, given four different clinical scenarios leading to 
incompetence with a poor prognosis. If permanently vegetative or 
demented with terminal illness, over 80% would opt not to have any 
of five major life-saving or life-sustaining medical treatments offered. 
Artificial nutrition was the least invasive of the treatments, yet it was 
refused as often as the other interventions.

98
 

Over the past several decades, the question of how best to manage 
the PVS patient erupted into a furious debate between and among 
medical, legal, and ethical professionals. Since the landmark Quinlan 
case began in 1975, a relatively small, yet groundbreaking, stream of 
PVS and other unconscious patients, i.e., Herbert, Conroy, Brophy, 
Jobes, Cruzan, and Wanglie remained in the national spotlight. With 
the cases involving these patients as the catalyst, the PVS condition 
was the subject of detailed clinical study and numerous medical 
reports, which all attempted to determine the precise clinical 
characteristics and progression of PVS, as well as the inherent ethical 
issues involving the proper care of the PVS patient.99 At present, the 
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Mercer, “Brief Report: Late Improvement in Consciousness After Post-Traumatic Vegetative 
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authoritative conclusions reached by the 1994 Multi-Society Task 
Force on PVS (MSTF), constitute the authoritative word in the 
medical community on PVS.100 

 
Definition and Characteristics of PVS 

By the middle 1990s, the medical community had, for all intents 
and purposes, achieved a great consensus regarding the PVS condition 
and the appropriate methods for treatment. The 1994 Multi-Society 
Task Force on PVS formulated a working definition of the condition; 
it determined that the PVS “is a clinical condition of complete 
unawareness of the self and the environment, accompanied by sleep-
wake cycles with either complete or partial preservation of 
hypothalamic and brain-stem autonomic functions.”101 The ANA 
thought it helpful to highlight the distinction between the “vegetative 
state” and the “persistent vegetative state.” In their estimation, it was 
possible to make an accurate diagnosis of the vegetative state by 
careful clinical observation at a specific moment in time; however, 
they also believed that an accurate diagnosis of the persistent 
vegetative state, required a lengthier period of observation and could 
not be reliably diagnosed until at least one month has passed after 
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Academy of Neurology, “Position of the American Academy of Neurology on Certain 
Aspects of the Care and Management of the Persistent Vegetative State Patient, Neurology, 39 
(1989), 125-126.  
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brain insult.102 In any event, through the work of the major medical 
organizations, particularly the MSTF, the available information 
involving the PVS was collected and ultimately used to provide an 
acceptable foundation for the determination of an accurate prognosis. 

 
Diagnosis and Behavioral Observations 

According to the MSTF, the following seven criteria were 
necessary to accurately diagnose the vegetative state: (1) the patient 
could exhibit no evidence of awareness of self or the surrounding 
environment, including a complete incapacity to interact with other 
people; (2) vegetative patients could demonstrate no evidence of any 
sustained, reproducible, purposeful, or voluntary, behavioral responses 
to any visual, auditory, tactile or noxious stimulation; (3) vegetative 
patients could show no evidence of language comprehension or 
expression; (4) vegetative patients exhibited intermittent wakefulness 
demonstrated by the presence of wake-sleep cycles; (5) the vegetative 
patient possessed sufficiently preserved hypothalamic and brain-stem 
autonomic functions that made survival possible with medical and 
nursing care; (6) vegetative patients had bladder and bowel 
incontinence; and (7) vegetative patients had some preserved cranial-
nerve reflexes, e.g., pupillary, oculocephalic, corneal, vestibulo-ocular 
and gag, as well as spinal reflexes.103 

PVS patients exhibited functioning sleep-wake cycles because the 
ARAS was spared the damage or the disease that affected other parts 
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of the brain.104 The combination of sleep-wake cycles, coupled with 
an apparent absence of a working mind, constituted the distinguishing 
mark of the vegetative state. Although the sleep-wake cycles of the 
PVS patient were the characteristic mark of this illness, they were not 
immediately observable after the initial insult to the brain; in patients 
suffering from head trauma, an eyes-closed comatose state normally 
occurred before the more recognizable eyes-open unawareness began. 
Traumatic injury involved a concussive effect on the ARAS, and it 
could take from two to twelve weeks before a coma ended and PVS 
began. Patients in nontraumatic comas generally developed wake-
sleep cycles much earlier, usually between twenty-four hours and one 
week after the injury.105  

PVS patients have the ability to blink, and move their eyes around 
a room. They also exhibit visual pursuit of an object for a few 
seconds; however, it is not, by definition, a sustained pursuit; they do 
not fixate on visual targets or track moving objects with their eyes. In 
fact, the MSTF contended that one of the early and clear signals 
indicating a PVS patient was moving from the vegetative state, to 
cognitive awareness of their surroundings, was the observation that 
the patient sustained a visual pursuit of moving objects.106 Bryan 
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Jennett noted, however, that care must be taken to assure an accurate 
assessment of the signs that indicated responsiveness, for example, 
eye movement in a PVS patient, because such patients had the 
tendency to display a host of reflex movements that could be falsely 
interpreted as evidence of awareness where none in fact existed. He 
further commented that healthcare professionals should proceed with 
caution before making a claim that a PVS patient was regaining 
consciousness. He stated: “What is clear is that some patients can 
regain a wide repertoire of reflex responsiveness without going on to 
recover any evidence of awareness when followed for months or 
years, whilst some ‘recovered’ patients may not progress beyond a 
state of minimal consciousness.”107 

The MSTF indicated that the presence of motor activity was a 
commonly observed action in PVS patients. The MSTF determined, 
however, that the spastic movements of the limbs and the trunk were 
merely movements without purpose or intent. PVS patients were also 
observed to produce a varied assortment of actions, such as a smile, or 
the of shedding tears, in addition to grunts, groans, grimaces, and even 
screams, in less frequent circumstances.108 PVS patients occasionally 
exhibited a grasping reflex i.e., at a person’s finger, hand, a NG tube, 
or they might seem to grope for an object. Bryan Jennett pointed to a 
Japanese study by Dr. K. Higashi, et al., which examined the various 
types of motor activity that were observed in different PVS patients. 
Higashi recorded examples of patients blinking, offering response to 
painful stimuli, spontaneous movements, yawning, responding to 
auditory stimulation, swallowing, chewing, apparent eye-tracking 
movements, and apparent emotional expressions.109 Nonetheless, the 
MSTF steadfastly cautioned that these instances of movement and 
apparent volitional actions were likely misleading; in short, they 
believed that the movements of PVS patients could lead physicians 
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and family members to believe that purposeful motor activity was 
present, where none actually existed. Thus after careful study, the 
MSTF concluded that the PVS patient exhibited no proof of 
psychological awareness, learned behavior, or response to 
command.110  

The ability of most PVS patients to swallow, albeit without 
coordination between chewing and swallowing, was noted as “nearly 
normal” by the MSTF.111 For future reference, the PVS patient’s 
ability to swallow is an important fact to remember, particularly in the 
subsequent chapters of this project because several theologians and 
medical professionals partially based their decision to provide or 
withhold/withdraw AAHN upon it. Jennett noted that, “Whether or 
not vegetative patients are deemed to require tube feeding may be a 
matter of practicality rather than pathophysiology. Many who have 
some capacity to swallow are unable to take in sufficient nourishment 
for their needs in a reasonable period of time without at least 
supplemental tube feeding.”112 

 
Pain and Suffering 

An important question for medical, legal, and ethical professionals 
regarding the PVS patient was whether or not he retained the capacity 
to experience pain. According to Jennett there was at least some 
reaction to painful stimuli by a majority such patients. Clinical 
observations indicated that the PVS patient often responded in some 
manner to painful stimuli, i.e., the withdrawal of the limb receiving 
painful stimulation, or by generalized movement in all four 
appendages. Facial grimacing, and even groans, could result when this 
type of stimulation was administered, as well as increased breathing, 
pulse, and blood pressure rates. Despite these responses, however, 
Bryan Jennett concluded, in conjunction with the major consensus of 
healthcare professionals, that these movements were not indicative of 
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an experience of pain rather, they were merely reflex actions 
completely without awareness on the part of the PVS patient.113 

James Bernat M.D., a noted neurologist, recognized that the current 
state of medical knowledge confronted a “fundamental and irreducible 
biological limitation” regarding the PVS patient’s level of awareness. 
In other words, given the current state medical science, a 
determination regarding whether or not the PVS patient retained some 
level of consciousness could not be conclusively made. On the other 
hand, he also contended that, based on three separate lines of 
empirical evidence, it was reasonable to conclude that conscious 
experiences, including the experiences of pain and suffering, were 
impossible for PVS patients.114 He argued that: 

First, the motor responses exhibited by PVS patients to verbal, visual, 
auditory, somasthetic, or noxious stimuli achieve no greater level of 
complexity than primitive involuntary subcortical reflexes seen in 
unequivocally comatose patients…Second, PVS patients have 
markedly diminished rates of cortical glucose consumption…Thus, 
the cerebral cortical functioning in PVS patients is analogous to that of 
normal patients in deep general anesthesia, whom all agree are 
insensate and utterly incapable of experience…The final line of 
evidence is based on studies of PVS pathology and on our 
understanding of the anatomy and physiology of consciousness. 
Pathological studies have revealed diffuse cortical laminar necrosis in 
the majority of cases of PVS and diffuse axonal injury in those cases 
in which PVS was caused by head trauma.

115
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Thus after close observation of the PVS patient’s motor activity, in 
which he seemed to exhibit only involuntary subcortical reflexes,116 an 
abnormally low cerebral glucose metabolism measured by PET scan, 
and in conjunction with the sum of anatomical and physiological 
knowledge gained from other PVS patients, James Bernat and the 
MSTF determined that the PVS patient was unaware of himself or his 
environment. 

This declaration by the MSTF in particular, as well as the major 
medical organizations has not gone unchallenged. There exists a 
substantial minority who advocate the belief that PVS patients may 
indeed experience pain and suffering.117 D. Alan Shewmon, M.D., 
directly challenged the assumption promoted by the MSTF, which 
contended that the lack of positive evidence to indicate consciousness 
irrefutably indicated a negative conclusion concerning the PVS 
patient’s experience of pain. Dr. Shewmon believed that “Neurologists 
(and everyone else) had fallen obliviously into the logical fallacy that 
mere absence of evidence constitutes evidence of absence.118 In 
addition, he maintained that the extent of the brain insult in the PVS 
patient necessarily precluded the ability of such individuals to 
communicate pain or suffering: 
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In the pain literature it is clear that the cortex’s role in pain perception 
is merely modulatory and that the experience is mediated 
subcortically, but in the PVS literature these well known phenomena 
are systematically ignored. PVS patients often grimace to noxious 
stimuli and manifest primitive withdrawal responses. Advocates of the 
cortical theory write off such behaviors as mere brain-stem or spinal 
reflexes, but that dismissive attitude is based more on an a priori 
assumption than a scientific conclusion. Also, there are certain 
visceral sensations that seem to have no cortical representation (at 
least they are not abolished by any cortical lesion or elicitable by any 
cortical stimulation), including hunger, thirst, nausea, satiety, visceral 
pain, and so on. How then can one conclude that diffuse cortical 
destruction abolishes the capacity to experiencing such things?

119
 

Dr. Shewmon remarked that the close of the 1980s saw the AAHN 
question, particularly as it pertained to PVS patients, reach nearly 
omnipresent status in the medical, ethical, and legal disciplines. 
Interestingly enough, he later realized, that even though myriads of 
positions were taken on the issue, there seemed to be nearly a 
universal, uncontested premise that patients with severe cortical 
damage were obviously unconscious, and just as obviously, incapable 
of experiencing pain; their movements were merely primitive, their 
vocal and facial expressions simply the result of reflex action. He 
ultimately concluded that the state of complete acceptance of the 
belief that PVS patients were completely without awareness, was 
based upon the word of the official neurological community and not 
upon hard scientific evidence.120 

Despite the conclusions reached by the MSTF and the major 
medical organizations regarding the capacity of the PVS patient to 
experience pain, the belief that such patients might possess some 
capacity for awareness continues to persist. In a 1996 survey by 
conducted by Kirk Payne et al., to study the attitudes and beliefs of 
medical directors and neurologists regarding PVS patients, 35% of 
medical directors and 25% of neurologists thought that patients in 
PVS could experience feelings of pain. Among medical directors and 
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neurologists who surmised that PVS patients could experience hunger 
or thirst, the numbers were 12.6% and 13.8% respectively. Similar 
results were found among medical directors and neurologists who 
suspected that the PVS patient was potentially aware of himself and 
his environment; the figures cited were 12.7%, and 13.7%, 
respectively.121  

Bryan Jennett conceded that “the theoretical possibility that a 
patient who is believed to be vegetative might retain some awareness 
without behavioural evidence of this can never be completely ruled 
out.”122 Furthermore, he commented that even the MSTF remarked 
upon the uncertainties inherent in assessing the awareness levels of 
PVS patients. Since the conscious experience of an unconscious 
person could only gathered by observation of behavior, there were 
undeniable limits to certainty. Steven Laureys, et al. made a similar 
observation, but ultimately they relied upon the scientific evidence 
available to them when they wrote the following:  

In the absence of a generally accepted neural correlate of pain and 
consciousness, it is difficult to make definite judgments about 
awareness in PVS patients. Pain and suffering are first-person 
subjective experiences. Although no single study can claim to prove 
the absence or presence of conscious perception in another being, the 
present data make an important contribution to our understanding of 
the cerebral processing of noxious stimuli in PVS. We found no 
evidence of stimulation-related downstream activation beyond S1. 
More importantly, functional connectivity assessment showed that the 
observed activation of primary sensory cortex seems to subsist as an 
island, dissociated from higher-order cortices that would be necessary 
to produce awareness.

123
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Limits of Diagnostic Certainty 

The determination of an accurate diagnosis is a paramount goal of 
neurologists, and yet, even armed with specific criteria which indicate 
PVS, the task of producing an accurate diagnosis of the PVS remains 
difficult; the potential for false positive diagnosis has, and does, occur. 
In the end, many medical professionals continue to, at least on some 
level, question the accuracy regarding the diagnosis of the PVS for a 
particular patient. Steven Laureys, M.D., et al., remarked upon the 
uncertainties inherent in a PVS diagnosis in the following statement: 

…some spontaneous and stimulus-induced behaviour is disconcerting 
in patients in the vegetative state. They are usually not motionless: 
they chew, grind their teeth, swallow, and move their head, limbs and 
trunk in meaningless ways. Occasionally, they smile or shed tears and 
even utter grunts, moan or scream without discernible reason. Their 
grasp reflex may be preserved, and painful stimulation can provoke an 
extensor or flexor response. They are often aroused by prominent 
stimuli, as evidenced by an increase in the breathing rate, grimaces or 
limb movement. Distressingly, they sometimes turn their head and 
eyes towards a loud sound or a moving object but, importantly, not in 
a consistent and reproducible manner.

124
 

In a similar vein, two major AMA councils commented upon the 
problems of certainty in diagnosis: “the greatest difficulty lies in 
deciding if the various sounds and movements occasionally 
encountered in a totally demented, speechless person reflect cognitive 
responses to internal or external stimuli or merely have an instinctive 
origin emanating from deep undamaged cortical structures.”125 

Mistaken diagnoses, the MSTF suggested, while rare, and not 
affecting the clinical diagnoses provided by experts, were rooted in 
several areas.126 The first cause of misdiagnosis, as James Bernat 
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previously indicated, stemmed from the inherent biological limitation 
of any attempt to determine the presence or absence of consciousness 
in another person. The second cause of misdiagnosis resulted from the 
high level of confusion regarding the terminology used to describe 
PVS patients in relation to other states of unconsciousness.127 Nancy 
Childs et al., asserted that part of the confusion was the probable result 
of a failure in medical and legal literature to strictly follow the 
distinction between coma and PVS; often such terms were used 
interchangeably.128 They also declared that the confusion of 
terminology was inherent, both in the GCS when applied to PVS 
patients, as well as in the commentaries of numerous neurologists and 
clinicians who used a different terms to describe the PVS condition. 
Dr. Childs et al., stated that a third factor contributing to misdiagnosis 
of PVS arose because some diagnoses were made too quickly. The 
American Academy of Neurology contended that both time and 
observation were absolute requirements to achieve an accurate 
diagnosis. They said “the primary basis for the diagnosis of persistent 
vegetative state was the careful and extended clinical observation of 
the patient, supported by laboratory studies.”129 Dr. Childs, and her 
co-authors, maintained that errors in diagnosis stemmed from 
insufficient observation over an extended period of time, or an 
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insufficient period of observation by qualified medical personnel. The 
search for cognitive awareness in unconscious patients required 
sufficient time and expert observation to recognize that the minute, 
and often-subtle responses of an unconscious patient, might indicate 
awareness. An examination period that was too short or monitored by 
insufficiently trained personnel could lead to a false positive diagnosis 
of PVS in some cases.130 Finally, the MSTF considered the locked-in 
syndrome to be a potential cause of false positive diagnoses that 
mistakenly indicated the PVS. The locked-in state was recognized by 
the MSTF as a state of consciousness; however, because of severe 
paralysis, such a patient was unable to communicate verbally.131 Such 
a condition, while superficially similar to PVS, was able to be 
distinguished from the PVS by objective laboratory evidence. The use 
of PET measurements of regional cerebral blood flow (rCBF), and the 
glucose metabolic rate (rCMRGlc), indicated that, while these blood 
flow and metabolic rates were significantly reduced in PVS patients, 
they approached normal levels in locked-in patients.132 The results of 
one study that compared the PVS in relation to the locked-in state 
revealed the differences between the two; the differences are shown in 
the following paragraph: 

The cortical gray rCMRGlc in the 7 vegetative patients was reduced 
by more than 60% to 2.73 ± 0.13 mg/100 gm/min (t = 10.7, p < 
0.001). Each individual value fell several standard deviations below 
the range of normal, consistent with profound reduction of metabolic 
activity in the cerebral hemispheres. The highest cortical gray 
rCMRGlc in the vegetative population was 3.18 mg/100 gm/min 
(Patient 7), 45% lower than the lowest of the 18 normal cortical 
rCMRGlc measurements…By contrast with the vegetative patients, 
the locked-in patients showed only moderately depressed rCMRGlc 
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(5.08 ± 0.69; t = 2.8, p < 0.05). Patient 8, who was most cognitively 
intact by bedside testing, had normal rCMRGlc in every region, with a 
mean cortical gray rCMRGlc value of 6.45; Patients 9 and 10 had 
depressed rCMRGlc values, but their cortical gray values for 
rCMRGlc of 4.38 and 4.40 respectively, were still higher than the 
highest value in the 7 vegetative patients.

133
 

This information provided by Levy, et al., offered clinical evidence 
to demonstrate that locked-in patients had rCMRGlc similar to the 
normal patients in their study, while the PVS patients’ rCMRGlc 
levels were markedly reduced by comparison. In addition, the 
measurements of rCBF were significantly lower in the vegetative 
patients, as compared to that of the locked-in patients.134 Dr. Levy, et 
al. contended that the results of this study provided strong evidence to 
suggest that measurements of this kind could assist neurologists to 
distinguish PVS patients from those who are locked-in. This is, 
however, not a universally accepted conclusion.135 Dr. Shewmon 
suggested the possibility that the PVS state might have entered a 
“super-locked-in state,” in which a patient might in fact possess some 
level of awareness, but also be completely unable to demonstrate his 
awareness externally.136 

Two reports in the United States have specifically examined the 
issue of false positive diagnosis of PVS patients. The first, was a 1991 
report from a group of four nursing homes in Milwaukee, in which 62 
patients were determined by nurses and physicians to be in a 
vegetative state. The results of this examination concluded that 11 
patients exhibited actions that indicated some level of consciousness. 
Of the 11 patients, the examiners noted that the condition of 2 had 
improved since their admission to the nursing home, thus the error rate 
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in this study was determined to be 15%.137 The second study, 
undertaken to ascertain the accuracy of a PVS diagnosis, was 
conducted at a Texas brain injury neurorehabilitation unit over a five-
year period (July 1, 1987 to June 30, 1992). This study examined 193 
severely brain damaged patients who were admitted to the 
neurorehabilitation unit, and of these, 49 were found to have passed 
the one month post-injury point, and carry a pre-admission diagnosis 
of coma or PVS.  

Of the 49 patients referred in coma or PVS, 18 (37%) received a 
change in diagnosis at or shortly after admission. There was little 
delay in identifying responding patients; 50% (n = 9 of 18) were 
identified within the first day of admission and 78% (n = 14 of 18) by 
the third day. Forty-one percent (n = 14 of 34) of all trauma patients 
were diagnosed inaccurately prior to admission. Twenty-seven percent 
(n = 4 of 15) of nontraumatic patients were diagnosed 
inaccurately…Misdiagnosis was more likely in the nonacute 
traumatically brain-injured (48%, n = 11 of 23) than in the acute 
traumatically brain-injured (27% n = 3 of 11). Time did not affect 
misdiagnosis of acute nontraumatic patients (n = 2 of 6) when 
compared with nonacute, nontraumatic patients (n = 2 of 9).

138
  

A third report was issued based on research conducted at the Royal 
Hospital for Neurodisability in London. This study published data 
indicating that, 17 of 40 patients, (ten vegetative for 6-12 months; four 
for 1-2 years and three for 5-7 years) were misdiagnosed; as a result, 
the error rate was 43%.139 In the analysis of the hard data, these 
physicians noted that the patient’s responsiveness was discovered by 
the hospital staff at different times after the initial injury; in some 
cases the time between injury and discovery of response was 
significant. In the particular cases of six patients, the responsiveness 
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of each was noticed within one week of the patients’ transfer, in eight 
patients, responsiveness was noticed at 8-16 days, in one patient, after 
40 days and in one patient, after 175 days.140 In response to this report, 
Ronald Cranford, M.D., speculated that, in light of the length of time 
needed to discover consistent responses in some of these patients, 
instead of misdiagnosis, the problem might simply be an instance of 
late recovery rather than a delayed discovery of consciousness.141 
Reports of this kind help to illustrate the difficulty physicians and 
neurologists have encountered in the effort to arrive at an accurate 
diagnosis for unconscious patients. In addition, the data highlighted 
the necessity of allowing an appropriate length of time for 
observation, as well as the need for proper professional expertise. 

 
Epidemiology of PVS 

The MSTF determined that the number of PVS patients in the 
United States was approximately 10,000 to 25,000 adult patients, and 
from 4,000 to 10,000 children; however the figures published by the 
MSTF were by no means set in concrete due to the lack of universally 
accepted diagnostic criteria.142 The reasons that account for this 
uncertainty are varied. In the first place, the International 
Classification of Diseases does not recognize PVS, and, as a result, no 
regular data has been collected regarding its prevalence. The data that 
was collected was a piecemeal gathering of information from various 
sources, i.e., individual records of patients in acute care facilities who 
became vegetative, patients in long-term care facilities who were 
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documented to be in PVS, as well as information acquired from 
clinical surveys of PVS patients in institutional settings. The difficulty 
in gathering accurate information on PVS patients was further 
exacerbated by the fact that, such patients were scattered among 
numerous types of healthcare facilities and in the home.143 Those who 
criticized the estimates of the prevalence and incidence of PVS, 
basically questioned the reliability of the figures gathered, because the 
information was largely the result of extrapolation from a small 
number of studies, and not the product of a comprehensive effort.144  

Even if they were correct, of course, it would not be the whole story; 
rough calculations based on the figures given in the statement suggest 
that approximately 50% of PVS patients have been in that state for 
less than six months, 70% for less than a year. The number of long-
term PVS patients would thus on that assumption be somewhere 
between thirty-five hundred and ten thousand.

145
 

Bryan Jennett found it unsurprising that the incidence and 
prevalence of PVS figures varied significantly. He cited the fact that 
physicians and neurosurgeon used different time frames before they 
included a patient in the PVS category as a major cause of the 
variance. The fact that inclusion of a patient into the category of PVS 
hinged upon the length of time that patient was in a state of eyes-open 
unconsciousness (2 weeks to 6 months) significantly affected the final 
outcome. According to Jennett, “one month after head injury 
vegetative survivors are three to four times more common than after 6 
months, because by 6 months many of those who were vegetative at 1 
month have either died or were no longer vegetative.”146 
Likelihood of Recovery and Survival 

Recovery Statistics 

The focus of the MSTF related to the probability of recovery 
centered on two primary areas: the first attempted to assess the 
likelihood of the PVS patient’s return to consciousness with 
awareness of self and the environment, and the second attempted to 
ascertain the likelihood of a PVS patient’s restoration of function. A 
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PVS patient was considered to have verifiably regained consciousness 
when he could provide consistent voluntary behavioral responses to 
visual and auditory stimulation, and engage in interaction with another 
person.147 The MSTF specifically recommended a two level 
prognostic system in the case of PVS patients that was based on a 
return to consciousness and the level of recovery. On the one hand, 
although numerous patients achieved consciousness after months in 
PVS, they nonetheless remained in a seriously debilitated condition, 
and were, in fact, completely dependent upon others for continued 
survival.148 The restoration of function, on the other hand, was 
significantly more involved than a simple return to consciousness. The 
MSTF defined recovery of function to entail the following: 
“communication, the ability to learn and to perform adaptive tasks, 
mobility, self-care, and participation in recreational or vocational 
activities.”149 

The MSTF declared, after examining the available literature on 754 
PVS cases, that patients suffering traumatic brain insult had a poor 
prognosis for recovery of consciousness after 12 months had passed. 
Those who endured nontraumatic brain injury, by contrast, had a poor 
prognosis after only three months.150 The traumatic injury figures, 
based upon a group of 434 adult PVS patients, showed that three 
months after brain insult, 33% of the patients had recovered 
consciousness; 67% of the patients either remained vegetative or had 
died. The six-month figures revealed that the number of recoveries 
had jumped to 46%, and then to 52% at the one-year mark. After one 
year in PVS, 7 of 434 patients recovered consciousness. The MSTF 
also concluded, after examining the outcome reports, that the 
likelihood of a good recovery was a slim one. The recovery figures 
show that of 434 PVS patients, only 7% made a good recovery, more 
than half showed improvement before the three-month mark, and 
nearly all before the six-month mark; no patient’s recovery rated 
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“good” was recorded after 12 months. In terms of the remaining 
patients, 17% achieved a recovery with moderate disabilities, 28% 
suffered severe disability, 15% remained in PVS and 33% had died.151 

The recovery results of PVS patients who suffered from 
nontraumatic brain injury were based upon a study of 169 adults. The 
figures in this study indicated a significantly poorer outlook than those 
resulting from traumatic injury; eighty-five percent of nontraumatic 
PVS patients either died or remained in a vegetative state in the first 
month. After three months, only 11% of these patients recovered 
consciousness, 89% either died or remained PVS, and after six 
months, only two more patients recovered consciousness. The 
concluding figures after one year indicated that 15% of nontraumatic 
patients recovered consciousness, 32% remained in PVS and 53% of 
patients died. The outcomes pertaining to recovery of function were 
likewise bleak. Out of the 15% of patients who recovered 
consciousness, only one patient achieved a good recovery; other 
reports recorded similar results.152 

 
Instances of Late Recovery 

The claim that a patient managed a late recovery depended upon a 
precise definition regarding the meaning of the word “late.” An 
important distinction established by the MSTF centered upon the 
difference between a “persistent vegetative state,” and the “permanent 
vegetative state.” The distinction between the two terms ultimately set 
the boundary after which no recovery was expected. A PVS condition 
was present, either one month after an acute traumatic or nontraumatic 
brain injury, or a vegetative state of at least one month’s duration in 
patients with degenerative or metabolic disorders, or developmental 
malformations. The diagnosis of a permanent vegetative state was 
warranted, in the estimation of the MSTF, when it could be concluded 
with a high degree of clinical certainty that the condition was 
irreversible. The MSTF declared a PVS condition permanent when, “a 
physician can tell the patient’s family or surrogate with a high degree 
of medical certainty that there is no further hope for recovery of 
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consciousness or that if consciousness were recovered, the patient 
would be left severely disabled.”153  

The MSTF analysis of PVS concluded that recovery of awareness 
was particularly unlikely after a period of six months had passed, and 
extraordinarily rare after one year. It determined that a persistent 
vegetative state, “can be judged to be permanent 12 months after a 
traumatic injury in adults and children; recovery after this time is 
exceedingly rare and almost always involves a severe disability. In 
adults and children with nontraumatic injuries, a persistent vegetative 
state can be considered to be permanent after three months.”154 While 
the MSTF remained certain of its conclusions regarding the rarity of 
recovery from traumatic PVS after one year, and non-traumatic PVS 
after three months, it did take the opportunity to search out those cases 
in which recovery was purported to have occurred after a prolonged 
period of unconsciousness. In pursuance of this goal, the MSTF 
collected thirty reports of patients who claimed a return of awareness 
from prolonged coma or the vegetative state, and achieved mixed 
results. In fully half of the reported cases, the MSTF discovered that 
the recoveries took place before the required time to declare 
permanence had elapsed; in fact, of the thirty indicated cases, only two 
seemed to have definitely been in PVS. These patients recovered five 
months after nontraumatic brain injury. In the remaining patients, four 
were possibly in PVS, but not conclusively so, and the final nine were 
definitely not even in PVS.155 Bryan Jennett referred to several articles 
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in which the patients apparently claiming unexpected recoveries 
achieved them only after a matter of weeks or months in the PVS.156  

The MSTF also made attempts to examine cases of patients 
vegetative from traumatic injury beyond one year in length and 
nontraumatic brain injury beyond three-month mark. They discovered 
one patient who recovered after 30 months following traumatic brain 
injury, and four patients who recovered after a period of 8–22 months 
following hypoxic-ischemic, or cerebrovascular insult. The Traumatic 
Coma Data Bank (TCDB) examined six patients who claimed a return 
to consciousness after a prolonged period unconsciousness of one to 
three years; the TCDB determined, however, that half of these patients 
had begun to display signs of awareness before reaching the 
established permanence line.157  

Ultimately, in the examination of the PVS by the MSTF it was 
discovered that the level of recovery achieved by a person regaining 
consciousness after the boundary for permanence nearly always 
retained some severe disability. Many of these patients only achieved 
a state termed “minimally conscious.” Ronald Cranford wrote that the 
behavioral criteria for the minimally conscious state (MCS) were the 
following: (1) the patient was able to respond with a yes or no answer 
either verbally or with gestures; (2) the patient was able to verbalize 
intelligibly; and (3) the patient had the capacity to demonstrate some 
other purposeful behaviors which would include nonreflexive 
movements or affective gestures that corresponded directly to relevant 
stimuli. Examples of this kind of behavior would be: appropriate 
smiling or crying; vocalization or gesturing in direct response to the 
questions posed to them; reaching for specific objects, in which there 
was a correspondence between the reach and the object’s location; 
modification of grasp or touch to conform to different objects; and 
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finally eye-pursuit or sustained eye-fixation towards visual 
stimulation.158 

 
Survival Prognosis 

James Bernat noted several difficulties in providing an accurate 
prognosis for patients in PVS. A significant methodological problem 
he noticed at the outset was that the majority of studies were based 
upon information collected retrospectively, namely, after patients had 
recovered, died, or remained in PVS. Thus all the information 
regarding the PVS patient was largely based upon what had happened 
to PVS patients in the past, not what would happen to a particular PVS 
patient in the present. According to Dr. Bernat, however, the greatest 
potential failure of the search for an accurate prognosis, was that in all 
the studies conducted, a significant number of patients were treated 
with lower levels of medical treatment than they could have received 
when the medical professionals realized that the prognosis was 
poor.159 Jennett echoed this statement when he remarked: “There 
might therefore be a difference between how long such patients could 
live and how long they do live, and this may become more significant 
as the practice of limiting treatment once a vegetative state is declared 
permanent becomes more widely accepted.”160 

The MSTF concluded that survivability in PVS was quite poor. It 
stated: “Overall, the available data (based on 251 patients in four large 
series) indicate that the mortality rate for adults in a persistent 
vegetative state after an acute brain injury is 82 percent at three years 
and 95 percent at five years.” There have been instances of patients 
who have survived for extended periods of time, but the average life 
expectancy of adults and children hovered around two to five years. 
The likelihood of survival beyond ten years was not good; the MSTF 
calculated the probability of survival beyond 15 years at 1 in 15,000 to 
75,000.161 Along these lines, the MSTF issued a survivability report 
detailing the cause of death from a study examining 143 PVS patients. 
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In this report, it noted that the largest number of patients, 52%, died 
from pulmonary or urinary-tract infection; 30% died from systemic 
failure; sudden, unexplained death occurred in 9% of patients; 
respiratory failure accounted for 6%. Finally, a major factor leading to 
death, as it was discovered, was the age of the patient. Those patients 
at the marginal edges of age, the very young or the old, tended to fare 
worse than those patients in the young to middle ages; however, the 
MSTF was unable to give a solid reason for this outcome.162 
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Part II 

The Composition of Artificially Assisted Hydration and Nutrition 

 
THE AVAILABLE MEANS OF DELIVERY FOR AAHN 

One of the most controversial and thorny medical issues in the past 
three decades has been the decision to provide or to 
withhold/withdraw food and fluids from the PVS patient. The 
development of the decision to provide or withhold/withdraw AAHN 
from the PVS patient was a long process that involved numerous legal 
cases and a significant amount of medical and ethical opinion. 
Regarding the care of any patient, the MSTF outlined a four tiered 
system of “rescue” treatments to stratify the various medical 
treatments available to physicians in pursuance of a particular 
patient’s needs. The first level included technological medical 
interventions like mechanical ventilation, renal dialysis and 
cardiopulmonary resuscitation. The second level constituted slightly 
less complicated interventions, i.e., medications, and other commonly 
ordered treatments, such as supplemental oxygen and antibiotics. The 
provision of nutrition and hydration occupied the third level of rescue 
treatment, and the fourth level consisted of simple nursing or home 
care for the purpose of maintaining the personal dignity, hygiene and 
comfort of the patient.163 Regarding the care of the PVS patient, 
however, the MSTF eventually concluded that, “several medical 
societies and interdisciplinary bodies have asserted that surrogate 
decision makers and patients acting through advance directives have 
the right to terminate all forms of life-sustaining medical treatment, 
including hydration and nutrition in adult patients in the persistent 
vegetative state.”164 The purpose of the second section of Chapter 
One, therefore, is to explore the current methods of delivery for 
AAHN from a medical standpoint, hopefully to more clearly illustrate 
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the ease or difficulty of its application, as well as the possible benefits 
and burdens that are inherent in its provision or withdrawal. As a 
result, this section will also stand as a point of reference for later 
chapters when the application of medical care encounters the moral 
discussion related to the care of the PVS patient. 

 
Concepts in Nutritional Assessment 

The patient receives energy for proper maintenance, function, 
growth and the repair of damaged-tissue through the provision of 
nutrition and fluids. Advances in the field of biochemistry, particularly 
as it relates to the nutritional support of the patient, has become, to 
some extent, an increasingly scientific exercise in tailoring nutritional 
needs for individual patients. The leap in understanding of the 
chemical basis of human physiology has opened the door to nutrition 
on a molecular level. Currently, the study and application of 
nutritional development focuses, not necessarily on individual foods 
themselves, but on the building blocks or components which comprise 
those foods, to more accurately address the specific metabolic needs 
of individual patients in such a way that promotes swifter utilization 
by the body, and ultimately, a faster healing process.165 

A basic understanding of the physiological reaction to serious 
injury has shown that the body engages in a rapid catabolism of stored 
resources, namely fat, labile proteins, and glycogen at these times. 
Basically, the injury to a patient causes the secretion of 
counterregulatory hormones to produce greater amounts of glucose, a 
beneficial physiological response that increases available fuel the 
body needs to promote recover; however, the resulting condition of 
hyperglycemia also facilitates the significant expenditure of protein, 
thus initiating the serious loss of weight and lean tissue mass. The 
catabolism of lean body tissue is not an immediate concern for many 
patients, since the storage capacity of an average healthy person 
normally consists of a 7—10 day energy and protein reserve.166 
However, with due regard given to the severity of the injury, possible 
preexisting malnutrition, and the anticipated length of time necessary 
before the resumption of normal ingestion of food, a 7—10 day 
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energy reserve could be an optimistic appraisal. It is entirely possible 
for a sick person to accumulate a deficit of 10,000 to 20,000 calories 
in less than a week without nutritional support.167 “Both parenteral 
(intravenous) and enteral (through the gastrointestinal tract) nutrition 
are better able to preserve body cell mass (BCM) than to replete BCM 
in stressed patients. Therefore, it is preferable to initiate nutrition 
support in appropriate patients as soon as the need is identified to 
prevent further deterioration in nutritional status.”168 

The major nutrients, termed “macronutrients,” that are utilized by 
the human body include carbohydrates, lipids, and proteins. The 
dietary carbohydrates, classified as either complex carbohydrates 
consisting of starch and fiber from plants, and glycogen from meat, as 
well as simple sugars, which are either found as monosaccharides 
(glucose or fructose and less frequently, glactose and manose) or 
dissacharides (sucrose, maltose and lactose), are used by the cells for 
energy, and as a basic building block for other carbohydrate-
containing material. Lipids are used either as structural components in 
cell membranes, or as the storage structures for energy; in a resting 
state, the normal condition for a convalescing patient, the heart and 
muscles use a large proportion of fat as an energy source rather than 
carbohydrates. Lipids are present in the diet in the form of 
triglycerides, phospholipids and polyunsaturated fatty acids. Proteins 
are polymers of amino acids that are designated as “essential” (they 
must be obtained from outside the body) or “nonessential” (they can 
be synthesized by the body). All body protein is considered functional, 
meaning that it is not stored. Nearly 80% of body weight is comprised 
of muscle, and if required, it can be broken down to supply the body’s 
needs.169 

Micronutrients refer to the minerals and vitamins needed by the 
body. Minerals are classified as either, electrolytes, such as sodium, 
calcium, potassium and magnesium, or as trace elements; electrolytes 
are minerals needed in greater quantities by the body and the trace 
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elements are minerals needed in significantly smaller amounts. 
Vitamins are organic compounds, classified according to their 
solubility (water or fat soluble), that are essential for healthy 
metabolic activity and growth. Vitamins serve as catalysts for proper 
metabolic functions.170 

The nutritional levels required by a healthy patient are determined 
by calculating several factors: the patient’s age, body size and 
structure, age, sex, and, energy expenditure from muscle activity; 
caloric needs are even more pronounced in critically ill patients thus 
making nutritional adjustments necessary according to the needs of the 
individual patient.171 On average, a healthy man expends nearly 23 
kcal/kg of his body weight simply lying awake in bed; this rate is 
increased by injury, activity, and stress among other factors. Total 
body mass is comprised of a patient’s fat stores, lean body mass, and 
body cell mass. Deficiencies in dietary intake may result in significant 
reductions in each of these categories, as well as adversely affecting a 
patient’s immunocompetence, and even increasing morbidity and 
mortality levels.172 While modern methods of nutritional assessment 
are sufficient to identify patients with severe malnutrition, and patients 
who are well nourished, the borderline cases present the greatest 
difficulty in detection. Therefore, nutritional experts recommend that a 
high degree of nutritional suspicion be employed, even towards 
outwardly healthy patients, as well as the maintenance of a liberal 
nutritional support policy. Proper nutritional assessment must consider 
the total nutritional needs of the patient. Thus sufficient care must be 
taken to provide adequate proteins and calories to prevent catabolism, 
while at the same time ensuring the correct types of proteins are 
delivered to foster whole-body protein synthesis. Healthcare 
professionals must also take precautions in the calculation of caloric 
goals so that they either just meet, or slightly underestimate the needs 
of a patient, thereby avoiding problems associated with overfeeding. 
To accomplish this goal, the total volume of fat should not exceed 
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20% of the total calories and carbohydrate provision should be 
monitored to avoid hyperglycemia.173 

 
Parenteral Provision of Nutrition 

The parenteral delivery system is a technically involved method of 
intravenous nutritional provision designed to supply the daily 
nutritional and metabolic needs of a patient who is unable to be 
properly nourished orally or by feeding tube. This method of delivery 
was previously referred to as hyperalimentation, but because the term 
lacked precision, and because the term contained within itself the 
connotation that the supply of calories and nutrients was excessive, it 
fell out of common usage. Hyperalimentation was thus replaced in 
favor of the designation total parenteral nutrition (TPN). Currently, the 
even broader term parenteral nutrition (PN) is used, particularly when 
accompanied by the appropriate specific designation, i.e., total or 
supplementary, central or peripheral, depending on the level delivery, 
or the route indicated. TPN is the preferred method of nutritional 
delivery in cases of intestinal disorders, blockages, a patient’s need for 
bowel rest, and any other instance in which the gastrointestinal tract 
will be unusable for more than 5 to 7 days. TPN is not considered 
appropriate treatment when oral or enteral methods of feeding are 
available.174  

 
Central or Peripheral Venous Access 

Peripheral parenteral nutrition (PPN) is designed for short-term 
use, normally only 3 to 5 days in duration, and rarely intended to be 
the primary nutritional delivery system. The peripheral veins are 
limited in their capacity to handle the high-volume infusion of 
nutrients needed by patients for complete nutritional care, thus this 
type of delivery is best suited during the initial stages of patient care, 
or when a patient requires the nutritional support, but the hospital stay 
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will be brief.175 The method often used in PPN involves access to 
numerous peripheral veins on a rotating basis, thus limiting the 
possibility of thrombophlebitis (venous inflammation with the 
formation of blood clots). In the case of seriously ill or injured, 
however, use of the peripheral veins is insufficient to supply the 
required nutritional needs of such patients.176 

Central venous access is necessary for the provision of sufficient 
nutrition to patients who require PN over an extended period of time. 
The catheter used for TPN is placed in a blood vessel with a high flow 
rate, because such a vessel allows for large amounts of nutrients to be 
delivered with little incidence of thrombosis or phlebitis.177 Placement 
of the catheter for TPN should be located in an upper body, centrally 
located vein, because these veins present a less serious risk for 
infection than the percutaneous groin catheters.178  

“Acceptable positions of the catheter tip include the superior vena 
cava or the junction of the innominate vein and vena cava. A 
retrograde location of the catheter tip in the internal jugular or a 
location in the contralateral subclavian vein is unacceptable and can 
predispose the patient to thrombosis…Similarly, location of the 
catheter tip in the right atrium or ventricle is unacceptable because the 
stiffness of percutaneous catheters can cause endocardial lesions that 
subsequently become a nidus for bacterial or fungal infection… 
Occasionally the subclavian veins are not available or cannot be 
cannulated. In this situation central venous access for parenteral 
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nutrition administration should be obtained via internal jugular venous 
cannulation”

179
 

Catheters are distinguished by the method in which they are 
inserted; this can be either through a needle venipuncture and 
subsequent threading percutaneously, or it can be implanted 
surgically.180 A method used to provide nutrition to patients that was 
introduced in 1973, is the tunneled central catheter. The tunneled 
central catheter is surgically placed within the subclavian vein or 
jugular vein with the tip ending in the superior vena cava; the small 
portion of the catheter that remains outside the vein is tunneled under 
the skin before finally emerging outside the body. Other more recent 
methods of catheter placement involve the surgical placement of a 
port (subcutaneous chambers of silicone or other elastomer), that has 
access to a subclavian vein. The utilization of subcutaneous ports has 
become increasingly popular because they are presumed to decrease 
the risk of infection; only further use will determine the veracity of 
this belief.181 

TPN mixtures are most commonly delivered through the use of 
peristaltic pumps that automatically regulate the conditions necessary 
for the successful delivery of nutrition, i.e., even flow rates, 
minimizing the likelihood of clotting, and reducing the need for 
professional supervision.182 The most common TPN formula is a 
mixture of 25% dextrose, 4.25% to 5.0% amino acids, electrolytes, 
vitamins and trace elements; however, the recent advent of total 
nutrient admixtures (TNA) allows for the entire nutritional 
requirement of a patient to be mixed in a single bag for continuous 
infusion. The technology is now available to create individually 
modified formulations to address the nutritional needs of patients with 
specific illnesses or degrees of organ failure.183 
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Potential Dangers and Complications of PN 

The provision of TPN is a valid and life-saving treatment for 
patients who cannot take food orally or assimilate food via tube 
feeding. Although TPN is a proven technique, and often necessary for 
nutritional delivery, it is a complex procedure involving inherent risks 
that can lead to serious, and sometimes life-threatening, 
complications. The dangers of PN are categorized according to their 
effects, namely, mechanical, infectious, or thrombotic complications; 
these dangers can beset a patient either singly or multiply.184 The 
range of mechanical complications can occur either during the 
placement or the removal of a catheter. Mechanical complications 
include: (1) arterial puncture, (2) pneumothorax (the puncture of the 
pleural cavity and/or laceration of a lung), (3) damage of an artery 
known as hemothorax, (4) incorrect placement of the catheter tip, (5) 
internal bleeding or hematoma, and (6) the possibility of a catheter or 
air embolism.185 

The risk of infection and infection prevention/control are a 
principal concern of medical personnel regarding the provision of PN. 
The potential for infection is a near certainty when utilizing a system 
or device for venous access that has a direct link with the plethora of 
organisms in the outside environment. Once a catheter is introduced 
into the bloodstream, pathogens can infect a patient in several ways: 
(1) the catheter can be contaminated and introduce bacteria during 
insertion;186 (2) bacteria have been known to migrate along the 
subcutaneous tract of the needle; (3) the nutritional mixture can be 
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contaminated; and (4) nonsterile contact or manipulation of any part 
of the TPN device while adding medications, changing tubings, 
obtaining blood samples, and/or declotting the lumens, to name 
several.187 A significant factor in the incidence of infection has been 
discovered to involve the site of TPN access. In a recent study, the 
“results confirmed an increased risk of infection with the femoral site 
by showing a 5-fold higher incidence density of catheter-related 
infectious complications for the femoral site.188 

The third potential complication arising from the use of PN 
delivered via a catheter is venous thrombosis. “Originally it was 
postulated that thrombosis could not exist as a complication of central 
venous catheterization because of the high flow rate and large caliber 
of the central veins. This has been disproved, however, and 3 types of 
clot formation have been identified: fibrin sleeve formation, mural 
thrombosis, and occlusive thrombosis.”189 Incidence of thrombosis 
may take place within 24 hours of venipuncture; the evidence 
indicates an increase in thrombosis rates as the period of 
catheterization increases. Potential culprits for thrombosis also include 
misplacement of a catheter into a tributary vein instead of a central 
vein, hypersensitivity reactions, and repeated insertions of the 
catheter.190 The survey by Jacques Merrer et al. determined that a 
thrombosis was a result of catheter use when a partial or complete 
thrombus was discovered in the subclavian or axillary veins in upper 
body catheterization, and in the femoral or iliac veins for femoral 
catheterization.191 This study also observed significantly higher rates 
of venous thrombosis in cases using femoral catheterization, compared 
with those using the subclavian route. 

Catheter-related thromboses were detected in 25 patients (21%) who 
received a femoral catheter and in 2 (1.9%) who received a subclavian 
catheter (P<.001). Four cases of fibrin sleeves were found in the 
femoral group and none in the subclavian group. Major catheter-
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related thromboses occurred in 7 patients (6%) in the femoral group 
and none in the subclavian group (P=.01). Complete thrombosis was 
suspected on clinical examination in 5 patients in the femoral 
group…The estimated absolute risk reduction associated with 
subclavian catheterization rather than femoral catheterization was 
33%…

192
 

The potential dangers and complications of PN indicate level of 
care that must be taken in its application. Complications can be 
significantly reduced if the proper precautions are exercised: (1) the 
proper techniques for insertion and infection control should be closely 
followed; (2) an experienced surgical team, specifically a clinical 
nutritional team should insert the catheter or port; (3) the necessary 
scanning should be performed to accurately determine the correct 
placement of the catheter; and (4) appropriate concern should be given 
to protocols governing the care of the insertion site.193 

 
Enteral Provision of Nutrition 

Enteral delivery of nutrition is a popular technique of feeding 
patients who either cannot consume, or have difficulty consuming, 
adequate amounts of food orally, through the introduction of the 
nutritional mixture directly into the gastrointestinal tract by means of a 
tube. The attempt to feed enterally is a centuries-old concept that has 
gradually developed into an indispensable, life-saving, practice in the 
20th century; it has become the preferred method of feeding in nearly 
all circumstances in which adequate intestinal absorptive capacity 
remains intact.194 Although some tensions have arisen regarding 
preferences for enteral or parenteral feeding methods, one 
commentator remarked that “the statement ‘enteral versus parenteral 
nutrition’ is an often used but misstated phrase, as if the two therapies 
were adversarial. The phrase is more clearly stated as ‘enteral then 
parenteral nutrition’.”195 The outcome of numerous studies on 
parenteral and enteral nutrition indicates that each form of delivered 
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nutrition offers benefits within a proper range of parameters, but 
superior results have been revealed in patients receiving enteral 
nutrition in most cases.196 

Because intestinal stimulation from luminal nutrients helps maintain 
gastrointestinal mucosal structure and function, enteral nutrition may 
have some advantage over total parenteral nutrition (TPN). Compared 
with TPN, randomized trials of critically ill patients have 
demonstrated that enteral nutrition administered within the first 24 
hours of admission to the intensive care unit results in better wound 
healing, a decrease in gastrointestinal tract mucosal permeability, and 
lower infection rates. Where possible, enteral feeding is preferred to 
parenteral feeding. However, some patients with an intact 
gastrointestinal tract to not tolerate enteral feeds or do not receive 
sufficient intake enterally or orally to meet their energy and protein 
requirements. Total parenteral nutrition is used as a supplement or as 
the sole source of nutrition in these patients.

197
 

The benefits of enteral access are significant and should be given 
an adequate trial period, if possible, before engaging the parenteral 
route. It remains true, however, that enteral delivery of nutrition is not 
always a viable option in some patients, and is, at times, precluded by 
a number of contraindications. A partial list of potential conditions 
that may limit the use of enteral feeding are the following: (1) the 
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inherent danger in establishing safe enteral access in a particular 
patient; (2) the likelihood or certainty of intestinal obstruction; (3) the 
presence of high-suppuration fistulas; (4) the presence of intractable 
vomiting or diarrhea; (5) ischemia of the bowel; (6) a patient’s 
intolerance for enteral feeding; and (7) a condition of severe 
malabsorption of the intestines. The signs exhibited by patients to 
demonstrate an inability to tolerate enteral feeding are vomiting, 
nausea, numerous episodes of aspiration, abdominal distention, 
abdominal pain (cramps), and diarrhea.198 

 
Enteral Feeding Methods 

Modern enteral feeding techniques provide patients with necessary 
nutrients using two primary methods, namely, those requiring 
operative access, namely, gastrostomy, duodenostomy and 
jejunostomy, and those placed nonoperatively, i.e., the placement of 
nutrients into the GI tract via tubes through the nose. Other methods 
of nutrient provision have either been abandoned (rectal feeding), or 
are only occasionally utilized as in the case of pharyngostomy or 
esophagostomy.199 

The common nonoperative methods of feeding are accomplished 
via the utilization of nasogastric tubes (NG tubes) and nasoenteral 
tubes (NE tubes). These tubes, made of silicone or polyurethane, 
ranging from 30 to 43 inches in length, and with a diameter of 5 to 16 
French are most often equipped with tungsten or silicone tips, to 
facilitate ease of passage through the nose, down the esophagus, and 
into the GI tract, as well as aiding in visualization via X-Ray. The 
nasogastric tube is a shorter, wider diameter tube than the nasoenteral 
tube. It is normally used in a hospital setting for only a brief span of 
days, and must have its proper placement confirmed radiographically 
or endoscopically.200 For somewhat longer nutritional access, the 
nasoenteral tube, which has a diameter of only 5 – 8 French in size, is 
the method of choice for short-term, nonoperative provision of 
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nutrition. The small diameter of the tube’s bore and its flexibility 
offers greater comfort to the patient during the swallowing process 
while imposing significantly less compromise on the esophageal 
sphincter. The most advantageous aspect of small-bore nasoenteral 
tubes is its placement in the duodenum or jejunum which significantly 
reduces the risk of aspiration. Achieving the proper placement of a 
nasoenteral tube is more easily accomplished when access is in the 
stomach versus the duodenum or the jejunum, but this is not an 
insurmountable obstacle. In the instance of a difficult insertion, 
various techniques are employed to manipulate the tube to its proper 
placement site including rigid stylets, fluoroscopy and endoscopy.201 

The most common methods of operative access techniques for the 
provision of nutrition are: gastrostomy and jejunostomy. This form of 
nutritional access is recommended for longer term feeding, usually 
more than two weeks, and is considered an advantageous choice for 
several reasons. First, gastrostomy and jejunostomy tubes range in 
diameter from 15 – 24 French, significantly wider than nasoenteral 
tubes. Consequently, these tubes permit improved ease and speed of 
nutrient or medicine delivery without the tendency to clog, as often 
occurs with nasoenteral tubes. The use of gastrostomy or jejunostomy 
tubes also appreciably reduces the risk of aspiration, because there is 
no tube passing down the esophagus to compromise the esophageal 
sphincter. In addition to this, while nasoenteral tubes may migrate into 
the esophagus, an advantage to the use of gastrostomy and 
jejunostomy tubes is their fixed position in the stomach or the upper 
intestine, thus eliminating this problem. Finally, gastrostomy and 
jejunostomy tubes include the additional advantage of causing 
considerably less discomfort and increased aesthetical acceptability to 
the conscious patient.202 
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The most common methods of gastrostomy are the following: (1) 
Stamm Gastrostomy, a simple method of feeding tailored for patients 
who are poor surgical risks, or for those who only need a temporary 
feeding tube. This method requires a small incision be made in the 
abdomen, and a portion of the stomach is then pulled through the 
incision with clamps. An incision is made in the stomach and dilated, 
to permit the introduction of a Foley mushroom, or Malicot catheter, 
which is subsequently directed to the pylorus. The stomach is then 
fixed to the abdominal wall with sutures and the catheter is fixed to 
the skin; (2) The Witzel Gastrostomy is similar to Stamm, but requires 
a seromuscular tunnel be made in the stomach around the tube for 4 – 
6 cm which reduces the risk of leakage in case the stomach becomes 
distended or the tube be removed; (3) A Janeway Gastrostomy is 
constructed in the event that a permanent tube access becomes 
necessary. This method of feeding involves the creation of a gastric 
tube be created with a stapler and brought through the abdominal wall 
to form a permanent stoma.203 

The common forms of jejunostomy include the Witzel Jejunostomy 
and the Needle Catheter Jejunostomy (NCJ). The Witzel jejunostomy 
is similar to the Witzel gastrostomy, only it is placed in the jejunum 
instead of the stomach. A seromuscular tunnel is created in the 
jejunum 16 cm distal to the ligament of Trietz to facilitate its 
attachment to the anterior abdominal wall. The NCJ technique, used 
for either long or short-term feeding, is performed by introducing a 
needle through a subserosal tunnel and emerging directly into the 
lumen of the bowel. Patients who are candidates for this form of 
enteral feeding include those undergoing major surgery of the upper 
GI tract, patients who are particularly malnourished, and multiple 
trauma victims who already have a laparotomy.204 

The ease, comfort, and reduced complications of gastrostomy and 
jejunostomy have been further enhanced by new placement 
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techniques. Feeding tubes, which were at one time only placed 
surgically, now can be installed endoscopically or radiologically as 
well. The technique designated percutaneous endoscopic gastrostomy 
(PEG), first performed by Guaderer and Ponsky,205 has replaced 
surgical gastrostomy due to the ease of insertion and decreased 
complication rate; it has become the premier method of nutritional 
provision for extended periods of time.206 A technique related to PEG, 
which is tailored specifically for patients with greater propensity for 
aspiration, and patients with gastric resection, is called percutaneous 
endoscopic jejunostomy (PEJ). This method inserts feeding tubes 
directly into the jejunal loop, thereby making the risk of aspiration a 
significantly reduced occurrence.207 

The procedure to introduce a PEG into a sedated patient begins by 
threading an endoscope down the esophagus to perform an 
esophagogastroduodenoscopy; this procedure accurately assesses the 
condition of the GI tract, and determines if any conditions exist that 
might preclude the installation of the PEG. Once the decision is made 
to proceed, the stomach is distended with air to serve two purposes: 
first it pushes the gastric and abdominal walls together, and the 
second, it prevents any chance of leakage, or injury to adjacent organs. 
With the room lights dimmed, to facilitate greater ease in locating the 
light from the endoscope, a site is chosen on the abdomen, which is 
then prepared and covered to create and maintain the requisite 
sterility. The specified cite for the PEG is then anesthetized. Next, a 
snare is passed through the endoscope and rests near the anterior 
gastric wall. An incision, slightly larger than the gastrostomy tube, is 
made at the selected site, and a 16-guage intravenous catheter is 
inserted through the incision and into the stomach, preferably through 
the snare waiting in the stomach. The needle is withdrawn and a 
guidewire is inserted into the catheter resting through the abdominal 
wall and into the stomach. The snare acquires the guidewire and is 
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withdrawn through the mouth by the endoscope where it is then tied 
around a gastrostomy tube with a tapered end to permit passage 
through the abdominal wall. The catheter is then removed and the 
gastrostomy tube is pulled down the esophagus, into the stomach and 
through the anterior abdominal wall. The PEG is usually fitted with an 
internal fixation device shaped similarly to a cup and this is set 
accurately against the abdominal wall with the help of the images 
shown by the endoscope. The physician then cuts the external end of 
the gastrostomy tube and an external retention device is placed over 
the tube and sutured into place. Finally, the tapered end of the 
gastrostomy tube is removed and a connecter attachment is fixed into 
place. The tube will then either be properly sited for gravity drainage 
or simply clamped for use the next day.208 In the instance of a patient 
with gastric resection, or a high risk for aspiration, an alternative 
process similar to the placement of the PEG can insert a PEJ directly 
in the jejunal loop; however, this procedure requires a greater degree 
of skill and patience due to the much smaller size of the jejunum 
versus that of the stomach. This advanced technique has proven to be 
highly successful, most notably because it is safe and easy to 
accomplish.209 

Endoscopic placement of PEG and PEJ tubes is associated with a 
morbidity rate of 5 to 15% and a mortality rate of 0.3 to 1%. The tubes 
function well in the long term, with few complications. Active patients 
who require long-term enteral feeding can benefit from a skin-level 
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button gastrostomy or jejunostomy which is less obtrusive and more 
convenient than the regular PEG or PEJ tubes.

210
 

As mentioned in the statement above, a refinement in the 
placement of gastrostomies and jejunostomies is a gastric button, 
which is a skin level device, made of plastic, which serves to replace 
the external tubes most commonly seen with gastrostomies. In 
addition to providing a more aesthetically pleasing look for the 
patient, the gastric button is an advancement in safety because it 
reduces the incidence of accidental extraction, requires no external 
fixation sutures, and decreases the pivoting motion of the tube. Gastric 
buttons can be fixed in place during the open gastrostomy itself, or 
they can be placed in a mature gastrostomy stoma as an outpatient 
procedure eight weeks after the initial gastrostomy placement with no 
anesthesia required.211 

Enteral feeding has proven to be an effective method of delivering 
nutrients to patients who cannot ingest food orally.  

Evidence that enteral feeding appears to augment host defenses has 
stimulated the search for special nutrient formulas and improved 
equipment for nutrient delivery. Potential pharmacologic benefits of 
certain nutrients such as glutamine, ω-3 fatty acids, and arginine hold 
significant promise for critically ill patients. As the mechanism for 
reduced morbidity is better defined, clinicians can expect to have tools 
that will enhance the recovery of critically ill patients…Although 
many patients will continue to require intravenous nutrition, a larger 
portion of critically ill patients can be supported with enteral nutrition 
through a team commitment. Enteral processing of nutrition remains 
the first choice whenever possible.

212
 

The technological advances in enteral delivery have likewise 
increased the types and availability of feeding solutions; currently 
there are over 100 commercial solutions obtainable for enteral 
feeding. The option of using blenderized regular food for enteral 
feeding is also potentially available, and may be an attractive 
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alternative to pursue instead of the more expensive commercial 
solutions.213 A possible disadvantage of using blenderized solutions as 
the sole source of nutrition provision may be in a lack of proper 
nutritional content, since they are prepared from a limited number of 
foods.214 

 
Potential Dangers and Complications of EN 

With appropriate care and maintenance, the delivery of EN can be 
safely administered in nearly every circumstance to patients who 
possess the capacity to assimilate nutrients via the gut. Ensuring the 
safe provision of EN requires that attention be given in three related 
areas: (1) an accurate calculation be must made regarding the type of 
nutritional formula to be used, as well as the method of delivery; (2) 
the appropriate part of the GI tract must be selected in which deliver 
the required nutritional solution; (3) a clinical and metabolic 
assessment of the patient must be conducted before and during the 
feeding process.215 

The complications found in the use of nasogastric and nasoenteral 
tubes range from subjective discomfort,216 to dysphagia, 
gastroesophageal reflux, irritation of the nasal, pharyngeal, 
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esophageal, or gastric regions, and dislodgement of the tube.217 Using 
nasogastric or nasoenteral tubes for any length of time can induce 
sinusitis in the patient, as well as, causing infections, earache, 
hoarseness, and sore throat; in severe cases, vocal cord paralysis is a 
possibility. The presence of the tube, and its possible movement, may 
facilitate a risk of ulceration at the gastroesophageal junction, and at 
all points on the path of the tube.218 Finally, aspiration of the stomach 
contents in patients using nasogastric or nasoenteral tubes, is a 
potentially serious danger that can be caused by a number of factors 
ranging from, misplacement of the tube, reduced pressure of the lower 
esophageal sphincter, an excessive quantity of delivered nutrients, 
medications that adversely affect GI peristalsis, and, improper 
positioning of the patient during the feeding process. The practice of 
maintaining a vigilant examination of the patient’s feeding 
requirements, the appropriate nutritional volume to be delivered, and, 
physically positioning the patient’s upper body from 30 to 45º, can 
appreciably alleviate the potential risk of aspiration.219 

Complications related to the placement of gastrostomy and 
jejunostomy tubes can have a number of sources. The potential for 
considerable hemorrhaging is a rare occurrence, mainly due to the use 
of professional operating techniques; however, this complication has 
been observed in less than 1% of patients who were fitted with a 
gastrostomy or jejunostomy. Similarly, less than 1% of patients 
experienced dislodgement of the stomach from the anterior abdominal 
wall to which it was fixed; the proper application of several sutures 
generally prevented this situation. The incidence of site leakage was 
much more likely to occur regardless of the placement method; site 
leakage has been known to cause further skin irritations, and 
infections. The risk of laparotomy infection could be either, a minor 
inconvenience on the surface of the incision, or a significant deep-
wound infection; the occurrence rate of wound infection ranged from 
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2% to 8%, and abdominal wall infections were observed in 0% to 4% 
of patients.220 

Complications not directly related to the operation itself include, 
potential aspiration of the stomach contents into the lungs, bacterial 
contamination of the feeding solution, incidence of nausea and 
vomiting, as well as diarrhea and constipation. The likelihood of a 
contaminated enteral solution has thus far been undocumented; 
however, the solution itself can be an acceptable environment for the 
growth of bacteria.221 Nausea and vomiting, coupled with reports of 
abdominal cramps, distension, and bloating, occurred in as many as 
20% of patients, and were likely caused by intestinal problems or 
excessive speed in feeding.222 Diarrhea occurred in 5% to 30% of 
patients, who were given enteral nutrition, and constipation occurred 
in approximately 15%; however, it was more difficult to provide a 
direct correlation of these figures to the method of feeding, because 
other factors, such as medications, antibiotics, and GI abnormalities 
might have skewed the figures.223 Finally, the risk of aspiration is a 
potential danger, even in the case of gastrostomy and jejunostomy 
placement, although the risk is significantly reduced with 
jejunostomy.  

The incidence of aspiration depends on how vigorously it is sought 
and the type of patient. Severe aspiration was reported in 1% of 
patients receiving an average of 10 days of enteral feeding. In a 
prospective study, the incidence of aspiration was 2.4 per 1000 enteral 
feeding days. Little morbidity and no mortality resulted from 
aspiration. However, other studies reported aspiration rates between 
17 and 32% in patients receiving gastric feeding.

224
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The complications endemic to percutaneously placed feeding tubes 
are similar in many ways to normal gastrostomy and jejunostomy with 
several differences. Percutaneous feeding tubes, like their operatively 
placed counterparts, are also subject to incidence of dislodgement of 
the stomach from the anterior abdominal wall, as well as instances of 
hemorrhage, aspiration, and catheter blockage. The rate of infection at 
the gastrostomy site seems to have a higher degree of occurrence with 
PEG and PEJ than with normal gastrostomy or jejunostomy.225 The 
current hypothesis that attempts to explain the increase in infection 
rates points to the route taken to install the two methods of feeding. 
Because PEG and PEJ rely upon insertion of the tube via the mouth, 
while normal gastrostomy and jejunostomy do not, the pathogens 
present in the mouth, and their subsequent presence on the tube, would 
account for this increase.226 A complication arising from the use of 
internal and external retention bumpers is the necrosis of the 
abdominal and/or gastric wall. Considered to be the result of excessive 
tension between the abdominal and gastric walls, this complication 
may involve ischemia of the skin, the erosion of tissue between the 
two retention devices, perforation of the stomach leading to peritoneal 
leakage of the nutritional solution, and even, though rarely, 
necrotizing fasciitis. The level of tension between the retention 
devices used in PEG and PEJ merits scrupulous observation to avoid 
this complication. A final difficulty associated with percutaneous 
insertion techniques is pneumoperitoneum, the leakage of free air, 
most likely from inside the stomach, under the diaphragm. This 
condition, while normally a minor occurrence, may present significant 
dangers if any amount of gastric contents passed through the route 
taken by the free air.227 

The provision of enteral nutrition is remarkably effective. 
Advances like PEG and PEJ, that can deliver nutrition without the use 
of general anesthesia or the larger incision required by normal 
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gastrostomy and jejunostomy, have greatly reduced the risks of Food 
and fluid delivery. However, numerous risks remain, and they require 
the necessary medical skill, as well as scrupulous adherence to proper 
technique to avoid them. While enteral methods of delivery are safer 
to implement and more cost effective than their parenteral 
counterparts, they remain invasive procedures and can be the source of 
burden a patient.228 

 
Benefits and Burdens of AAHN for PVS Patients 

Thus far, the discussion of the different methods of AAHN have 
focused on the means themselves along with the manner of their 
application and their advantages and potential complications. The 
conclusion of this chapter, intends to draw a necessary connection 
between the methods of providing AAHN and the medical effect(s) 
they produce in patients in a PVS condition. In other words, within the 
context of the PVS patient’s condition, what are the benefits and 
burdens of receiving AAHN in terms of comfort or discomfort, the 
expense of administering AAHN, and the ease or difficulty of 
providing it? In the interests of consistency and chapter integrity, the 
scope of this portion of Chapter One is limited only to the medical 
benefit or burden of AAHN provision to PVS patients; it is not 
intended, as yet, to delve into the moral aspects of decisions to provide 
or withhold/withdraw AAHN from PVS patients. 

 
Comfort and Discomfort in AAHN Provision 

In a 1996 survey given to examine the beliefs of neurologists and 
medical directors regarding PVS patients, only 35% of medical 
directors, and 25% of neurologists thought that such patients might 
experience pain, only 12.6% of medical directors, and 13.8% of 
neurologists, thought they might experience hunger or thirst. 
Furthermore, 15% of medical directors, and 22% of neurologists, 
thought PVS patients might be made more comfortable with 
intravenous feedings, and only 12% of medical directors and 22% of 
neurologists thought they might be made more comfortable with tube 
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feedings.229 While the survey indicated that a minority of medical 
professionals believed that PVS patients experienced some levels of 
pain and or suffering, the significant majority believed that such 
patients were unable to experience any form of pain or suffering. 
Regarding the provision of AAHN, however, none of the medical 
literature speaks of it as a particularly painful process. Nasogastric and 
nasoenteral insertion techniques are described as “not painful but 
uncomfortable.”230 In a similar manner, many of the complications of 
nasogastric and nasoenteral feeding are inconvenient and 
uncomfortable, i.e., earache, hoarseness, sore throat, sinusitis, 
irritation of the nasal, pharyngeal, esophageal, and gastric regions; and 
yet, these irritations are not prohibitively painful methods of feeding, 
either.231 The surgical methods of enteral delivery require a “small 
upper midline or left upper quadrant transverse incision,” but these are 
achieved with local, regional or general anesthesia, which mitigates 
any significant discomfort.232 The tubes from gastrostomies or 
jejunostomies avoid the irritations caused by the nasoenteral methods, 
and when the requisite incision heals, they evidently become 
reasonably comfortable.233 The placement of PEG or PEJ is 
considered a nonsurgical procedure, and commonly, only requires the 
use of a local anesthetic and sedation of the conscious patient; in the 
case of patients in a PVS condition, the use of sedatives is possibly 
unnecessary. Parenterally, the insertion of the TPN catheter normally 
requires the use of pain medications, local anesthetics, and in 
conscious patients, sedatives. Nowhere in the medical literature, 
however, is reference made to insurmountable pain and/or suffering 
pertaining to the provision of AAHN in this any of its particular 
methods of delivery. In the final analysis, the use of enteral and 
parenteral nutrition is typically free of major or even moderate 
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complications, and the occasions for difficulty are normally not 
serious.234 

 
Cost of AAHN 

The MSTF calculated the expense of the total care for PVS patients 
in the United States as ranging from $1–7 billion per year, although it 
does admit that the actual costs are difficult to accurately measure.235 
When the field of total care is narrowed to include the cost of feeding 
alone, however, this figure is reduced to considerably more financially 
manageable levels. “Standard hospital meals cost $10 - $20 a day. 
Tube feeding costs about $30 a day when administered by gravity or 
bolus and $40 a day when administered using a pump. Parenteral 
nutrition costs $100 - $200 a day in most hospitals, depending on the 
formulation and additives chosen.”236 While there is a significant 
difference between the figures representing the total care of PVS 
patients in a hospital or intensive care unit, and those representing the 
cost of feeding alone, the true cost of care may lie somewhere in the 
middle when other alternatives of care are explored. William E. May 
suggested: 

Persons put into the situation of caring for a loved one in the PVS 
state or other conditions are not obliged to have them cared for in 
highly expensive hospitals or nursing homes (if insurance and 
government help are inadequate). They can remove them from these 
costly institutions, take them home and do the best they can with the 
help of such services as hospice care, volunteers from the parish or 
neighborhood etc…The high standards of care possible in expensive 
institutions might not be possible, but one can still maintain solidarity 
with the person doing what one can, including providing food and 
nourishment by tubal means (not too difficult to do once begun, even 
at home). One does not have to endure undue financial burdens.

237
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The utilization of feeding methods termed, “home enteral nutrition” 
(HEN), and “home parenteral nutrition” (HPN), to reduce the costs of 
caring for a PVS patient is a viable alternative to more expensive 
hospital or nursing home care for some patients. HEN therapy has 
been determined to be safe for home application. “HEN complications 
requiring hospitalization occurred at an annual rate of 0.4 and 0.3% in 
the cancer and swallowing disorders groups respectively.”238 HPN is 
considered to be a proven technology that offers significant survival 
benefit at a reduced cost of 60 to 70% of PN provided in hospitals.239 
The cost of providing AAHN to PVS patients is without doubt a 
significant expense and not something to consider lightly; however, 
the question of whether or not the expense of AAHN delivery to PVS 
patients is prohibitive, when all avenues of care and alternatives to 
total care in the hospital are explored, is not definitively negative. 

 
Ease or Difficulty in AAHN Provision to PVS Patients 

In the early stages of serious brain injury, the patient will most 
often receive a nasogastric or nasoenteral tube for nutrition and 
hydration. The only difference in the technique involved to insert the 
nasoenteral tube seems to be a lack of active cooperation or in some 
cases struggle by the patient. The tube is inserted when the position of 
the patient’s head is manipulated towards the patient’s chest thus 
closing off the glottis and preventing the tube from inadvertently 
entering the trachea.240 When the condition of the patient clearly fails 
to improve, and all indications are directed toward a persistent 
vegetative state, it is best to establish a PEG or PEJ. A fundamental 
reason for the escalating popularity of enteral nutrition is the 
development of relatively simple, highly successful, and low-risk 
methods of feeding tube placement, particularly PEGs and PEJs, as 
well as a wide selection of readily available commercial feeding 
formulas designed to meet the specific nutritional requirements of 
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individual patients.241 Even small bowel placement, previously 
requiring an intricate insertion procedure that demanded great 
precision and patience, has become easier with the advent of 
improvements in technique, such as the over-the-guidewire, and 
nonweighted tapered tip J-tube techniques.242 Regarding the utilization 
of TPN, while it is not commonly recommended if the gut is available 
for the delivery of AAHN, and more difficult to apply than EN, tens of 
thousands of patients in the United States per year receive nutrition at 
home via this method. Hence the ultimate ease in provision is largely 
proven.243 AAHN does require skilled personnel to effect the proper 
insertion of parenteral or enteral nutrition. The methods used to safely 
administer AAHN to PVS patients, especially the initial insertion, 
must be scrupulously followed to avoid potential complications; 
however, in the final analysis, it cannot be said that the actual 
techniques used are too difficult to apply. 

 
 

CHAPTER CONCLUSION 

From the outset, the intention of this chapter was to examine the 
current state of medical thought and clinical practice regarding the 
PVS, while at the same time, maintaining a separation between the 
moral and medical aspects. The separation of morality and medical 
practice in this chapter thus provided the necessary format from which 
to pursue an updated presentation of the PVS, its fundamental 
characteristics, the separate characteristics of related forms of 
unconsciousness, as well as the various methods of food and fluid 
delivery. By focusing the discussion primarily on the PVS, and the 
medical aspects of AAHN provision, the attempt was made to present 
the disease and the forms of nutritional delivery in themselves, along 

                                                 
241Moshe Shike in: Maurice E. Shils et al., Modern Nutrition in Health and Disease, supra 

note 174 at 1643. See also, Mark H. DeLegge, Paula Patrick & Rebecca Gibbs, “Percutaneous 
Endoscopic Gastrojejunostomy with a Tapered Tip, Nonweighted Jejunal Feeding Tube: 
Improved Placement Success,” The American Journal of Gastroenterology (1996), 91(6), 
1130. 

242Mark H. DeLegge, Paula Patrick, & Rebecca Gibbs, “Percutaneous Endoscopic 
Gastrojejunostomy with a Tapered Tip, Nonweighted Jejunal Feeding Tube: Improved 
Placement Success,” The American Journal of Gastroenterology (1996), 91(6), 1133. 

243Maurice E. Shils and Rex O. Brown in: Maurice E. Shils et al., Modern Nutrition in 
Health and Disease, supra note 174 at 1681-1683. 
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with the benefits or burdens they offer to the PVS patient. Ultimately, 
this chapter was intended to be a base from which an examination of 
the moral arguments and medical decisions related to the care of the 
PVS patient could be weighed.  

The differences in medical terminology pertaining to PVS and 
AAHN were discussed to properly ground this project, and to avoid 
misunderstandings in usage. Of considerable importance in the 
clarification of the fundamental issues regarding unconscious 
conditions was the 1994 Multi-Society Task Force on PVS. This 
document, the most recent, consensus statement issued by medical and 
neurological professionals on the persistent vegetative state, contained 
the results of an major information and knowledge gathering effort on 
the characteristics of the PVS, the permanent vegetative state, coma, 
and other forms of impaired consciousness. The current state of 
medical opinion on PVS, made by the MSTF document, firmly stated 
that the PVS is a state of complete unawareness of the self and the 
environment, accompanied by sleep-wake cycles, and either complete 
or partial preservation of hypothalamic and brain-stem autonomic 
functions. Further, the MSTF also determined that enough evidence 
existed on the PVS to make an accurate prognosis of permanent 
vegetative state. While the document did not claim complete certainty 
regarding the diagnosis of PVS or the prognosis of permanence, it did 
conclude that irreversibility could be established with a high degree 
clinical certainty, and the chances of regaining consciousness were 
exceedingly small. 

The current methods of nutritional delivery were likewise discussed 
to present an updated look at the methods of AAHN administration, 
the ease or difficulty of delivery, the cost of AAHN, and the possible 
complications inherent in these methods of feeding. The two primary 
methods of feeding and hydrating are enterally delivered nutrition and 
parenterally delivered nutrition. Within these two categories of AAHN 
delivery, numerous catheters, tubes and devices, are used; each of 
which requires skilled insertion and proper attention to continued 
maintenance to ensure the safety of the patient, and a reduction of 
potential complications. In certain cases, both parenteral and enteral 
feeding may be medically permissible, or one may be favored over 
another; however, the enteral method of delivery has been proven to 
offer the best results when the gut is available.  
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Chapter one set the technical groundwork that will be used in the 
subsequent chapters. The second chapter will begin with an 
examination of the foundational Catholic principles that undergird its 
vision of the human person. From that vantage point, the rest of the 
chapter will analyze the development of Catholic moral thought on the 
PVS question, from Karen Quinlan to Nancy Cruzan to the present. 
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CHAPTER TWO 
 

The Development of Catholic Moral Theology 
Regarding Artificially Assisted Hydration and Nutrition 

for Persistent Vegetative State Patients 
 
 
The analysis of PVS and coma presented in chapter one painted a 

clear picture of the vast complexities and difficulties inherent in 
assessing the condition of unconscious patients. Although the data 
gathered from over twenty-five years of clinical research and 
experience have proven quite beneficial in improving the body of 
knowledge pertaining to injuries of the brain, coma and PVS, the 
current state of medical science in this area remains far from 
conclusive. In spite of the apparent trend within medical circles to 
view the issue of PVS and the provision of food and fluids to PVS 
patients as an answered question upon which sufficient time and 
discussion has already been spent, it remains a controversial subject 
within the sphere of Catholic moral theology, most specifically, from 
the sanctity of life perspective.1 The advances in diagnostic ability, 
treatment, and, care of PVS patients that have been realized over the 
past two and a half decades have played a significant role in the 
ongoing construction and development of Catholic moral guidelines. 
While to this point, no definitive statements have been issued by the 
magisterium of the Catholic Church regarding the obligatory or 
optional nature of AAHN in relation to the PVS patient, a consistent 
position has been promulgated presuming in favor of AAHN 
provision within the last decade. In addition to the presumption in 
favor of providing AAHN to PVS patients and other seriously 

                                                 
1D. Alan Shewmon, M.D., “Definitions of Death, the Persistent Vegetative State, and 

Anencephaly,” in Daniel P. Maher, ed., The Bishop and the Future of Catholic Health Care: 
Challenges and Opportunities: Proceedings of the Sixteenth Workshop for Bishops (Pope 
John XXIII Medical-Moral Research and Education Center, Boston, MA, 1997), 148. See 
also: NCCB Committee on Pro-Life Activities, Nutrition and Hydration: Moral and Pastoral 
Reflections (United States Catholic Conference, Inc., Washington, D.C., 1992), 5. 
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disabled persons, the recent documents of the American hierarchy 
have demonstrated an improved understanding of the medical 
condition of the PVS patient as well as a more unified moral outlook 
than had been observed previously. 

The primary aim of this chapter will be to analyze, within an 
historical framework, the unfolding growth and development of 
Catholic moral thought regarding the treatment and care of PVS 
patients in the United States. The division of Chapter Two is separated 
into three major sections. The first division will examine the 
fundamental principles upon which Catholic moral tradition bases its 
understanding of the human person, the value of human life, and the 
lengths to which one must go to preserve it. The second division, 
based upon the circumstances surrounding Karen Quinlan and similar 
cases, will analyze the application of the Catholic moral tradition to 
the dilemma of the PVS patient through the lens of magisterial 
documents, bishops’ committee statements, and the work of Catholic 
moral theologians. The third division will examine the moral aspects 
surrounding Nancy Cruzan’s medical condition and the aftermath of 
the U.S. Supreme Court case that determined her fate. The specific 
focus of this section will be centered upon statements of the American 
bishops and bishops’ conferences regarding the Cruzan decision itself, 
the consequences of the decision for the PVS patient and other 
incompetents, and the degree of unity found in their response to the 
PVS question. 
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Part I 

Initial Catholic Moral Principles 

 
FOUNDATIONS OF CATHOLIC MEDICAL ETHICS 

The Dignity of the Human Person 

The Catholic Church’s response to any action, system, or 
technology that impacted the human person and the life he was given 
was fundamentally grounded upon principles that delineated and 
described the incomparable dignity he possessed simply by his 
existence and the respect that must be accorded to him as a direct 
consequence.2 Within the realm of healthcare, the human person often 
experienced moments of greatest vulnerability, particularly at the 
beginning and end of life. Because of this, guiding principles 
fundamental to the Catholic moral tradition were in place to ensure 
that the human person was, in fact, receiving the proper care that was 
owed to him, regardless of how weak and helpless he might be. When 
considering the proper response to the varied situations in the 
healthcare arena which impacted people, the Church relied upon the 
guidance of Sacred Scripture, Sacred Tradition, and natural law to 
guide medical decisions in a manner that truly respected each human 
person regardless of his or her condition of health or sickness. At the 
beginning of the Instruction, Donum Vitae, promulgated by the 
Congregation for the Doctrine of the Faith (CDF) the CDF declared 
that the Church’s mission in the biomedical arena was based upon “the 
respect, defense and promotion of man, his ‘primary and fundamental 

                                                 
2William E. May outlined the “threefold dignity” of the human person: (1) the first is an 

intrinsic, natural and inalienable dignity that is bestowed upon the human person by God and 
possessed by human beings simply because they are members of the human species; (2) the 
next category is an intrinsic dignity, but, it is based upon achievement. To acquire it, the 
human person is called to use his intelligence and free choices to shape his life in accordance 
with good moral choices; (3) finally, the last type of dignity is again intrinsic to the human 
person. This dignity is the consequence of human beings’ creation as “children of God”; it is a 
gratuitous gift of God in which he made us in His image and likeness, to receive divine life. 
In: William E. May, Catholic Bioethics and the Gift of Human Life (Our Sunday Visitor 
Publishing Division, Huntington, IN, 2000), 52-53. 
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right’3 to life, his dignity as a person who is endowed with a spiritual 
soul and with moral responsibility4 and who is called to beatific 
communion with God.”5  

The moral tradition of the Church regarding healthcare anchored 
itself upon four main principles that included: (1) the fundamental 
nature of the human person; (2) the relationship between the human 
person and God; (3) the limits inherent in the power accorded to the 
human person by God; and (4) the duty and limits inherent in the 
preservation of the life he has been given. These principles formed the 
bedrock for the Catholic understanding of the human person and were 
essential tools to provide moral guidance in the healthcare setting.6 

 
The Human Person Created in the Image and Likeness of God 

The first principle upon which the Catholic moral tradition 
regarding the human person was based had its origins in the Book of 
Genesis and the story of creation: “Then God said, ‘Let us make 
humankind in our image, according to our likeness…So God created 
humankind in his image, in the image of God he created them; male 
and female he created them.’” (Gen 1:26-27). Several conclusions that 
shed light upon the nature of the human person and his position in the 
world were drawn from this creative action of God. The first was that 
the human person was set apart from the rest of creation to occupy a 
unique position in the world by a specific, calculated act of God.  

In the biblical narrative, the difference between man and other 
creatures is shown above all by the fact that only the creation of man 
is presented as a result of a special decision on the part of God, a 

                                                 
3Pope John Paul II, “Discourse to Those Taking Part in the 35th General Assembly of the 

World Medical Association,” (October 29, 1983), AAS 76 (1984), 390; ET: “Dangers of 
Genetic Manipulation,” The Pope Speaks (1984), 29(1), 17-22. 

4Second Vatican Ecumenical Council, Declaration, “On the Right of the Person and 
Communities to Social, and Civil Liberty in Religious Matters, Dignitatis Humanae,” 2 
(December 7, 1965), AAS 58 (1966), 929-946; ET: (Austin Flannery, O.P., ed., Vatican 
Council II: The Conciliar and Post Conciliar Documents, Vol. 1 (Costello Publishing Co., 
Northport, N.Y., 1992), 799, 801. 

5Vatican Congregation for the Doctrine of the Faith (CDF), “Instruction on Respect for 
Human Life in its Origin and on the Dignity of Procreation, Donum Vitae,” (February 22, 
1987), AAS 80 (1988); ET: (National Catholic Bioethics Center, 1987), 7. 

6Pope John Paul II stated: “The foundation of the whole human ‘ethos’ is rooted in the 
image and likeness of God which the human being bears within himself from the beginning.” 
In: The Theology of the Body: Human Love in the Divine Plan (Reprinted with permission 
from L’Osservatore Romano, Pauline Books and Media, Boston, MA, 1997), 450-451. 
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deliberation to establish a particular and specific bond with the 
creator: “Let us make man in our image, after our likeness” (Gen 
1:26). The life which God offers to man is a gift by which God shares 
something of himself with his creature.

7
 

While the human person shared many similar characteristics with 
the rest of creation that inhabited the world with him, he was also 
raised to a higher level; “he alone is called to share, by knowledge and 
love, in God’s own life. It was for this that he was created, and this is 
the fundamental reason for his dignity.”8 

A pillar upon which the Catholic vision of the human person rested 
was the distinction between the human person and the remaining body 
of created things in the world. It was the human person who was 
created in the image of the Creator; the rest of the world was created 
good (Gen 1:4,10,18,21,31), but no other created thing received the 
gift that the human person received. Unfortunately, this distinction has 
become increasingly blurred in the modern age, especially among 
those most vulnerable and weak. The Holy Father noted that “Man is 
no longer able to see himself as ‘mysteriously different’ from other 
earthly creatures; he regards himself merely as one more living being, 
as an organism which, at most, has reached a very high stage of 
perfection...He no longer considers life as a splendid gift of God, 
something ‘sacred’ entrusted to his responsibility…Life itself 
becomes a mere ‘thing.’”9 The Catholic moral tradition opposed this 

                                                 
7Pope John Paul II, Encyclical Letter, Evangelium Vitae (March 25, 1995), AAS 87 

(1995), 34 § 4; ET: (Libreria Editrice Vaticana, 1995). 
8Catechism of the Catholic Church (CCC), Second Edition, 91 § 356; ET: (United States 

Catholic Conference – Libreria Editrice Vaticana, 1997).  
9Pope John Paul II, Evangelium Vitae, supra note 7 at 22 § 1. Leon Kass addressed this 

point in the following paragraph: “Proponents of euthanasia do not understand human dignity, 
which, at best, they confuse with humaneness. One of their favorite arguments proves this 
point: Why, they say do we put animals out of their misery but insist on compelling fellow 
human beings to suffer to the bitter end? Why, if it is not a contradiction for the veterinarian, 
does the medical ethic absolutely rule out mercy killing? Is this not simply inhumane? 
Perhaps inhumane, but not thereby inhuman. On the contrary, it is precisely because animals 
are not human that we must treat them (merely) humanely. We put dumb animals to sleep 
because they do not know that they are dying, because they can make nothing of their misery 
or mortality, and therefore, because they cannot live deliberately – i.e., humanly – in the face 
of their own suffering or dying. They cannot live out a fitting end. Compassion for their 
weakness and dumbness is our only appropriate emotion, and given our responsibility for 
their care and well being, we do the only humane thing we can. But when a conscious human 
being asks us for death, by that very action he displays the presence of something that 
precludes our regarding him as a dumb animal. Humanity is owed humanity, not humaneness. 
Humanity is owed the bolstering of the human, even or especially in its dying moment, in 
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belief that has arisen in the modern age, and has ceaselessly promoted 
the inherent dignity present in every human person regardless of his 
age, social status, gender, race, culture, and more recently, health 
status, as the sole design of God from the moment of our creation and 
not something based upon any human construction.10 The Holy Father 
also referred to the Psalmist, who acknowledged the dignity 
intrinsically present within the human person from the moment of his 
creation: “Yet you have made him little less than a god and crowned 
him with glory and honor”(Ps 8: 5).  

The creation of the human person in the image and likeness of God 
conferred upon him a dignity as “the only creature on earth which God 
willed for itself.”11 “Man has been given a sublime dignity based on 
the intimate bond which unites him to his Creator: in man there shines 
forth a reflection of God himself.”12 The reality of the human person’s 
preeminent position in creation and his relationship to God was a 
primary basis in the Catholic moral tradition for respect due the 
human person and the life he possessed. In the human person, the 
Church recognized something more than simply flesh and bone, more 
than simply health or disability. Instead, the Church’s vision always 
perceived a divine countenance in the human person that could not be 
overlooked or ignored irrespective of the person’s health condition. It 
was, however, becoming increasingly difficult in recent times to 
assure the general acknowledgment of this vision of the human 
person. “Human life finds itself most vulnerable when it enters the 
world and when it leaves the realm of time to embark upon eternity. 
The word of God frequently repeats the call to show care and respect, 

                                                                                                                   
resistance to the temptation to ignore its presence in the sight of suffering. Leon Kass, “Death 
with Dignity and the Sanctity of Life,” in: Barry Kogan, ed., A Time to Be Born and a Time to 
Die (Walter De Gruyter, Inc., New York, 1991), 138. See also: Wesley J. Smith, Culture of 
Death: The Assault on Medical Ethics in America (Encounter Books, San Francisco, CA, 
2000), 14-15; William E. May, Catholic Bioethics and the Gift of Human Life, supra note 2 at 
243-244. 

10Pope John Paul II, “Moral Truth, Conscience and American Democracy: Address of 
Pope John Paul II to Bishops of the United States at their Ad Limina Visit,” The Pope Speaks 
(June 27, 1998) 44(2), 100. He stated: “Our intrinsic dignity and unalienable fundamental 
rights are not the result of social convention; they precede all social conventions and provide 
the norms that determine their validity.” 

11Vatican Council II: Pastoral Constitution on the Church in the Modern World, Gaudium 
et Spes (December 7, 1965), AAS 58 (1966), 24 § 3; ET: (Pauline Books and Media, Boston, 
MA, 1966). 

12Pope John Paul II, Evangelium Vitae, supra note 7 at 34 § 1. 



 101 

above all where life is undermined by sickness and old age.”13 The 
Catechism of the Catholic Church summarized the essential qualities 
that called attention to the dignity of the human person and were 
applicable to him regardless of his vulnerability: 

Being in the image of God the human individual possesses the dignity 
of a person, who is not just something, but someone. He is capable of 
self-knowledge, of self-possession and of freely giving himself and 
entering into communion with other persons. And he is called by 
grace to a covenant with his Creator, to offer him a response of faith 
and love that no other creature can give in his stead.

14
 

Because the creation of the human person in the image and likeness 
of God conferred upon him a dignity beyond compare,15 in which he 
shared the very life of God,16 Catholic moral thought promulgated this 
truth as the primary guiding principle for all medical care and 
interventions that impacted the human person, especially those 
persons at the edges of life. “Medical service to life accompanies the 
life of the person throughout their whole life-span. It is protection, 
promotion and care of health, that is, of the integrity and psycho-
physical well-being of the person, in whom life ‘is enfleshed.’”17  

 

                                                 
13Ibid., at 44 § 1. 
14CCC, supra note 8 at 91 § 357. See also: Pope John Paul II, Apostolic Exhortation on 

the Vocation and Mission of the Lay Faithful in the Church and in the World, Christifideles 
Laici (December 30, 1988), Insegnamenti XI/4, 2133; ET: (Origins, February 9, 1989, 18(35), 
37 § 5). The Catechism stated the following: “In virtue of a personal dignity, the human being 
is always a value as an individual and as such demands being considered and treated as a 
person and never, on the contrary, considered an treated as an object to be used or as a means 
or as a thing.” 

15Pope John Paul II, Encyclical Letter Redemptor Hominis (March 4, 1979), AAS 71 
(1979), 8 § 2; ET: (Editrice Ancora Milano, 1979).  

16Pope John Paul II, Evangelium Vitae, supra note 7 at 2 § 1. See also: Pope John Paul II, 
Apostolic Exhortation on the Laity, Christifideles Laici (December 30, 1988), Insegnamenti, 
XI/4, 2133 § 38; ET: (Origins, February 9, 1989, 18(35), 37 § 4): “The dignity of the person is 
manifested in all its radiance when the person’s origin and destiny are considered: Created by 
god in his image an likeness as well as redeemed by the most precious blood of Christ, the 
person is called to be a ‘child in the Son; and a living temple of the Holy Spirit, destined for 
the eternal life of blessed communion with God. For this reason every violation of the 
personal dignity of the human being cries out in vengeance to God and is an offense against 
the Creator of the individual.” 

17Pope John Paul II, “To the Staff of the New ‘Regina Margherita’ Hospital,” (December 
20, 1981), Insegnamenti, IV/2, 1179 § 3. In: The Pontifical Council for Pastoral Assistance to 
Health Care Workers, “Charter for Health Care Workers,” ET: (Pauline Books and Media, 
Boston, MA, 1995), 33 § 1. 
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The Unity of Body and Soul and the Danger of Dualism 

Beginning with the bedrock position that the human person was 
endowed with dignity, was owed respect on the grounds that he was 
created in God’s image and likeness, and has received the call to live 
in relationship with God, the Catholic moral tradition further 
understood the nature of the human person to be “irreducibly both 
corporeal and spiritual.”18 The human person was created in such a 
manner that, instead of existing fundamentally as a duality composed 
of two completely separate elements, he was, in fact, an “incarnate 
spirit, a soul which expresses itself in a body and a body informed by 
an immortal spirit.”19  

This distinction had significant and wide-ranging consequences in 
the healthcare setting, particularly regarding patients who were beset 
with severe physical or mental illnesses. The tendency in the modern 
world, especially in the United States and other developed nations, to 
place a high premium upon an individual’s grasp of personal health, 
productivity, and efficiency, and a subsequently low value to 
individuals with substantial disabilities was inextricably at odds with 
the fundamental nature of the human person as a creature made with a 
unity of body and soul. Pope John Paul, in his 1995 encyclical 
Evangelium Vitae, directly confronted the prevailing winds in the 
modern world that explicitly or implicitly espoused such a mindset. 
He wrote, “Within this same cultural climate, the body is no longer 
perceived as a properly personal reality, a sign and place of relations 
with others, with God and with the world. It is reduced to pure 

                                                 
18Pontifical Council for Pastoral Assistance (PCPA), “Charter for Health Care Workers,” 

(Pauline Books and Media, Boston, MA 1995), 39 § 1. Gaudium et Spes elucidated this point: 
“Though made of body and soul, man is one. Through his bodily composition he gathers to 
himself the elements of the material world; thus they reach their crown through him, and 
through him raise their voice in free praise of the Creator (Cf. Dan 3:57-90). For this reason 
man is not allowed to despise his bodily life; rather he is obliged to regard his body as good 
and honorable since God has created it and will raise it up on the last day.” Vatican Council 
II, Gaudium et Spes, supra note 11 at 14 § 1.  

19Pope John Paul II, Apostolic Exhortation, “The Role of the Christian Family in the 
Modern World, Familiaris Consortio,” (November 22, 1981), AAS 74 (1982), 11 § 3; ET 
(Pauline Books and Media, Boston, MA, 1982). See also: John M. Haas, “The Totality and 
Integrity of the Body,” in: Ethical Principle in Catholic Health Care, Edward James Furton, 
ed., and Veronica McLoud Dort, asst. ed. (The National Catholic Bioethics Center, Boston, 
MA, 1999), 86. He commented: “Because man is entirely good, in his lower bodily functions 
as well as his higher spiritual activities, he may never be directly violated at any level of his 
being.” 
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materiality; it is simply a complex of organs, functions and energies to 
be used according to the sole criteria of pleasure and efficiency.”20 
Once the separation of the body from the soul was accomplished in 
the minds of people, it became possible, in certain circumstances, i.e., 
inconvenience, disability or age, to remove the dignity of the body and 
pursue ends that removed the distasteful circumstances by removing 
the person himself. Pope John Paul II observed this trend in the realm 
of science and medicine in his discourse on the theology of the body: 

The whole development of modern science, regarding the body as an 
organism, has rather the character of biological knowledge. This is 
because it is based on the separation of that which is corporeal in man 
from that which is spiritual. Using such one-sided knowledge of the 
functions of the body as an organism, it is not difficult to arrive at 
treating the body, in a more or less systematic way, as an object of 
manipulation. In this case man ceases to identify himself with his own 
body, because it is deprived of the meaning and the dignity deriving 
from the fact that this body is proper to the person. We here touch 
upon problems often demanding fundamental solutions, which are 
impossible without an integral view of man.

21
 

There was no intention here to overlook the objective 
characteristics of the human body. This was a necessary aspect of 
science, and it produced innumerable keen insights into its function, as 
well as offering instruction into its proper care and maintenance.22 
However, there were rising problems with the dualistic vision of the 
human person that separated him into distinct elements and saw little 
in the human body besides its corporeality and function. In a world 
that had subtly drawn a line separating the body and the soul of a 
person into two distinct elements, i.e., the “package” or the “vehicle” 

                                                 
20Pope John Paul II, Evangelium Vitae, supra note 7 at 23 § 3. He continued somewhat 

later: “The criterion of personal dignity – which demands respect, generosity and service – is 
replaced by the criterion of efficiency, functionality and usefulness: others are considered not 
for what they ‘are’, but for what they ‘have, do and produce’. This is the supremacy of the 
strong over the weak.” Supra note 7 at 23 § 4. 

21Pope John Paul II, The Theology of Body: Human Love in the Divine Plan, supra note 6 
at 215. 

22Ibid., at 203. The Pope stated: “Certainly it is possible to describe the human body, to 
express its truth with the objectivity characteristic of the natural sciences. But such a 
description – with all its precision – cannot be adequate (that is, commensurable with its 
object). It is not just a question of the body (intended as an organism, in the somatic sense) 
but of man, who expresses himself through that body and in this sense is, I would say, that 
body. So that thread of evaluation, seeing that it is a question of man as a person, is 
indispensable in describing the human body.” 
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for the person, namely the body, and, the person, namely, the part 
containing the soul, there was ultimately no limit except changeable 
human laws to protect the weak and vulnerable.  

The Catholic moral tradition held to the belief that, “the body, 
indivisibly with the spirit, shares in the dignity and human worth of 
the person: body-subject not body-object, and as such is indisposable 
and inviolable.”23 The result of this in relation to healthcare was that 
the human person in his entirety demanded the level of respect and 
care that was proper to his high worth. The Catholic moral tradition 
perceived a grave moral error when the complete body/soul person 
was ignored to exaltation of only one element of his being. The PCPA 
stated: 

One cannot prescind from the body and make the psyche the criterion 
and source of morality: subjective feelings and desires cannot replace 
or ignore objective corporeal conditions. The tendency to give the 
former pride of place over the latter is the bases for contemporary 
psychologization of ethics and law, which makes the individual 
wishes (and technical possibilities) the arbiter of the lawfulness of 
behavior and of interventions on life. The health care worker cannot 
neglect the corporeal truth of the person and be willing to satisfy 
desires, whether subjectively expressed or legally codified, at variance 
with the objective truth of life.

24
 

 
The Human Person as a Communal Creature 

A vital aspect of the human person’s creation in the image and 
likeness of God was his communal nature. Precisely at a time in the 
history of humanity in which “the value of life can today undergo a 
kind of ‘eclipse’, even though conscience does not cease to point to it 
as a sacred and inviolable value,”25 it was important, within the 

                                                 
23Pope Pius XII, “To the Participants at the Congress of Italian Catholic Obstetricians, 

October 29, 1951, AAS 43 (1951), 838 in: PCPA, “Charter for Health Care Workers, supra 
note 18 at 42 § 2. See also, Pope John Paul II, The Theology of the Body: Human Love in the 
Divine Plan, supra note 6 at 206. Here he adds another reason for recognizing the dignity of 
the body: “When the Apostle writes: ‘Your body is a temple of the Holy Spirit within you, 
which you have from God’ (1 Cor 6:19), he intends to indicate yet another source of the 
dignity of the body, precisely the Holy Spirit, who is also the source of the moral duty 
deriving from this dignity.” 

24PCPA, “Charter for Health Care Workers,” supra note 18 at 40 § 4 & 5. See also: John 
Paul II, “To the Participants at the 35th General Assembly of the World Medical Association,” 
(October 29, 1983) in Insegnamenti, VI/2, 920 § 5. 

25Pope John Paul II, Evangelium Vitae, supra note 7 at 11 § 3. 
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specific context of care for the PVS patient, to recognize this essential 
aspect of the human person’s construction. Sacred Scripture heralded 
the necessity of human beings living in communion with one another 
from the moment God determined, “it is not good that the man should 
be alone” (Gen 2:18). The essential communal nature of the human 
person was reinforced by God’s actions in changing the names of 
Abram and Sarai and making them the progenitors of His chosen 
people (Gen 17:1-16). The culmination of Scriptural emphasis was 
later observed in Christ’s declaration, “you shall love…your neighbor 
as yourself,” (Lk 10:27); this declaration highlighted the proper 
relationships between people and the level of respect one owed his 
neighbor. In fact, Pope John Paul II contended that: “Man becomes the 
image of God not so much in the moment of solitude as in the moment 
of communion. Right ‘from the beginning,’ he is not only an image in 
which the solitude of a person who rules the world is reflected, but 
also, and essentially, an image of an inscrutable divine communion of 
persons.”26 

The realization that the human person, from the moment of his 
creation, was not intended to be a complete individual separated from 
others provided an extremely valuable understanding of human nature, 
especially when considering the isolating effects of serious chronic 
and terminal illnesses or even PVS.27 The Catholic moral tradition, 
found its foundation within Scripture, particularly where it “indicates 
what the relationship of each of us must be toward our suffering 
neighbor. We are not allowed to ‘pass by on the other side’ 

                                                 
26Pope John Paul II, The Theology of the Body: Human Love in the Divine Plan, supra 

note 6 at 46. See also: Pastoral Constitution, Gaudium et Spes, supra note 11 at 12 § 4. He 
stated: “For by his innermost nature man is a social being, and unless he relates himself to 
others he can neither live nor develop his potential.” See also: Pastoral Constitution, Gaudium 
et Spes, supra note 11 at 32 § 2. 

27The Second Vatican Council stated, “As God did not create man for life in isolation, but 
for the formation of social unity, so also ‘it has pleased God to make men holy and save them 
not merely as individuals, without bond or link between them, but by making them into a 
single people, a people which acknowledges Him in truth and serves Him in holiness.’” 
Pastoral Constitution, Gaudium et Spes, supra note 11 at 32 § 1. See also: Germain Grisez, 
“Should Nutrition and Hydration Be Provided to Permanently Comatose and Other Mentally 
Incapacitated Persons?” Linacre Quarterly (May 1990), 57(2), “Moreover, one can maintain 
the bond of human communion with permanently unconscious persons, even though they 
cannot enjoy the good experiences normally characteristic of this bond as it exists among 
conscious persons.” 
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indifferently; we must ‘stop’ beside him.”28 The real question, within 
Catholic theological circles, was not whether or not the human person 
was owed the presence of other people during moments of illness, 
because all would agree that care in the face of illness or approaching 
death was a vital aspect of acting according to the example of Jesus 
Christ. Instead, the point of continued contention was generated by 
certain medical conditions, particularly PVS, in which it became 
difficult to determine if certain forms of healthcare, categorized by 
some as ‘aggressive life-sustaining treatments,’ were warranted under 
those particular circumstances. This question will be covered in 
significantly greater detail later in this chapter. In any event, the 
Catholic moral tradition recognized the communal nature of the 
human person that flowed from his creation by God. It follows, 
therefore, that while the prognosis for a patient’s cure might be in 
doubt or even medically impossible, the demand for care was still a 
fundamental requirement.29  

 
God is the Master of Life 

The dignity of the human person that flowed as a result of his 
creation in the image and likeness of God endowed him and him alone 
with the capacity to know and love his Creator and conferred upon 
him mastery over all the lesser creatures of the earth (Gen 1:26).30 
“Since human persons are the image of God, he treats human life as 
sacred,” and “requires that men and women themselves respect life’s 
sanctity.” 31 

                                                 
28Pope John Paul II, Apostolic Letter, Salvifici Doloris (February 11, 1984), AAS 76 

(1984), 28 § 2; ET: Origins (February 23, 1984), 13(37), 622. See also: Pope John Paul II, 
“Solidarity with the Dying Is an Obligation for All: Address of Pope John Paul II to the 
Pontifical Academy for Life,” (February 27, 1999), The Pope Speaks, 44(5), 295-296. Here he 
commented: “The phenomenon of abandoning the dying, which is spreading in developed 
societies, has various causes and many dimensions which you have carefully analyzed.” 

29PCPA, “Charter for Health Care Workers,” supra note 18 at 64 § 1. 
30Pastoral Constitution, Gaudium et Spes, supra note 11 at 12 § 3. See also: Daniel A. 

Cronin, The Moral Law in Regard to the Ordinary and Extraordinary Means of Conserving 
Life, Dissertatio ad Lauream in Facultate Theologica (Rome: Pontificiae Universitatis 
Gregorianae, 1958), 21 He stated: “To God belongs the basic or radical dominion and He 
allows man an indirect dominion or possession of its usefulness. Regarding his human life, 
man has only the right to its proper use because God alone possesses the basic lordship over 
its substance.” 

31Germain Grisez, The Way of the Lord Jesus: Living A Christian Life (Franciscan Press, 
Quincy University, Quincy, IL, 1993), 461. 
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For your own lifeblood I will surely require a reckoning: from every 
animal I will require it and from human beings, each one for the blood 
of another, I will require a reckoning for human life. Whoever sheds 
the blood of a human, by a human shall that person’s blood be shed; 
for in his own image God made humankind (Gen 9:5-6). 

The second principle of the Catholic moral tradition that impacted 
human life was thus encountered with the realization that there were 
certain proscriptions governing the human person’s dominion over the 
rest of creation and even his own life. While the human person 
exercised a bounded dominion over “the fish of the sea, and over the 
birds of the air, and over the cattle, and over the wild animals of the 
earth and over every creeping thing that creeps upon the earth” (Gen 
1:26), his own life and the lives of other human beings lay beyond his 
purview. The Sacred Scriptures attested to the validity of this principle 
in passages ranging from the murder of Abel by his brother Cain (Gen 
4:8-10) to the destruction of Uriah the Hittite through the 
machinations of King David (2 Sam 11:6-21) to the murder of Naboth 
the Jezreelite (1 Kings 21:1-29) and beyond. Above all, “The 
commandment regarding the inviolability of human life reverberates 
at the heart of the ‘ten words’ in the covenant of Sinai (Ex 34:28). In 
the first place that commandment prohibits murder: ‘You shall not 
kill’ (Ex 20:13); ‘do not slay the innocent and righteous’” (Ex 23:7).32 
The Catholic moral tradition acknowledged God as the master of life 
because “Man’s life comes from God; it is his gift, his image and 
imprint, a sharing in his breath of life. God therefore is the sole Lord 
of this life: man cannot do with it as he wills…Human life and death 
are thus in the hands of God, in his power.”33 Actions that willfully 
took the lives of the human person himself or others, therefore, were 
grave transgressions against the lordship God held over human life. 
Pope John Paul II offered the premise that a source of difficulty 
experienced by people immersed in modern culture lay in a false 
understanding of the limits inherent in the human person’s freedom to 
act. 

God alone is absolute. From the Bible there emerges also a vision of 
man as imago Dei. This vision offers indications regarding man’s life, 
his freedom and the immortality of the human spirit. Since the created 

                                                 
32Pope John Paul II, Evangelium Vitae, supra note 7 at 40 § 2. 
33Ibid., at 39 § 1-2. See also: CDF, Donum Vitae, supra note 5 at 10. 
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world is not self-sufficient, every illusion of autonomy which would 
deny the essential dependence on God of every creature – the human 
being included – leads to dramatic situations which subvert the 
rational search for the harmony and the meaning of human life.

34
 

In the realm of human life, God set the parameters through which 
the human person’s decision to act could not morally traverse. The 
second principle of the Catholic moral tradition, intended to protect 
the inviolability of human life, was not simply a demonstration of 
God’s authority over humanity. “God does not exercise this power in 
an arbitrary and threatening way, but rather as a part of his care and 
loving concern for his creatures.”35 In this way, there is no doubt that, 
“No one can make an attempt on the life of an innocent person without 
violating a fundamental right, and therefore without committing a 
crime of the utmost gravity.”36 Within the framework of this principle, 
all human life was to be respected and protected from the moment of 
conception to the moment of natural death, and while certain aspects 
of the modern culture strained against this prohibition and even 
actively denied its existence, it remained no less valid. “It is therefore 
essential that man should acknowledge his inherent condition as a 
creature to whom God has granted being and life as a gift and a duty. 
Only by admitting his innate dependence can man live and use his 
freedom to the full, and at the same time respect the life and freedom 
of every other person.”37 

 
The Human Person is a Steward of His Life 

Closely interwoven with the principle establishing God’s mastery 
over human life was the third principle of the Catholic moral tradition. 
This principle set forth the broad parameters of human action in the 
world and upon his life. Though designated to wield dominion over 
the whole of creation by God’s generous gift (Gen 1:26), the human 
person was not given an absolute lordship over creation and his own 
life. Stated another way, the human person was not given absolute 
autonomy to use the things of the world and his own life in any 

                                                 
34Pope John Paul II, Papal Encyclical, Fides et Ratio (September 14, 1998), AAS 91 

(1999), 80 § 1; ET: The Pope Speaks, January/February, 1999, 44(1), 45.  
35Pope John Paul II, Evangelium Vitae, supra note 7 at 39 § 3. 
36Vatican Congregation for the Doctrine of the Faith (CDF), “Declaration on Euthanasia,” 

(May 5, 1980), AAS 72 (1980); ET: (Origins, August 14, 1980, Vol.10; No.10), 155. 
37Pope John Paul II, Evangelium Vitae, supra note 7 at 96 § 3. 
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manner he saw fit. Rather, he was called to care for the world God 
created for him, and to exercise stewardship regarding his life.  

Thus when we are dealing with human life – one’s own life or the life 
of another – we are dealing with something in which human beings 
can have, at most, only use and stewardship, as a right and 
responsibility absolute prerogative in human life is an exclusively 
divine prerogative, and right reason demands that any invasion or 
diminution of human life be considered in the light of this exclusively 
divine prerogative.

38
 

Paradoxically, the denial of access to an absolute autonomy apart 
from God’s will did not lessen the dignity of the human person or his 
ability to choose, because “the nobility of men and women lies, not 
simply in the capacity to choose, but in the capacity to choose wisely 
and to live according to that choice of what is good.”39 Thus a proper 
moral stewardship existed when the human person aligned his will and 
choices with the will of the Creator in whose image and likeness he 
was made. The encyclical Veritatis Splendor stated this reasoning as 
well, when it addressed the rightful autonomy given to the human 
person: “Patterned on God’s freedom, man’s freedom is not negated 
by his obedience to the divine law; indeed, only through this 
obedience does it abide in the truth and conform to human dignity.”40 
The morality of human choices pertaining to his autonomous use of 
creation and his life rested upon the willingness to be guided by the 
truth of God. 

                                                 
38Thomas J. O’Donnell, S.J., Medicine and Christian Morality, Third Edition (Alba 

House, New York, N.Y., 1996), 51. 
39Pope John Paul II, “Moral Truth, Conscience and American Democracy: Address of 

Pope John Paul II to the Bishops of the United States at Their Ad Limina Visit (June 27, 
1998), The Pope Speaks (March/April, 1999), 44(2), 98. 

40Pope John Paul II, Encyclical Letter, Veritatis Splendor (August 6, 1993), AAS 85 
(1993), 42 § 1; ET: (Pauline Books and Media, Boston, MA, 1993). See also: 34 § 1. The 
Pope stated: “Genuine freedom is an outstanding manifestation of the divine image in man. 
For God willed to leave man ‘in the power of his own counsel’ (cf. Sir 15:14), so that he 
would seek his Creator of his own accord and would freely arrive at full and blessed 
perfection by cleaving to God. Although each individual has a right to be respected in his own 
journey in search of the truth, there exists a prior moral obligation, and a grave one at that, to 
seek the truth and to adhere to it once it is known.” Further references: William E. May also 
acknowledged this when he stated: “Moreover, as John Paul II likewise rightly stressed, 
human freedom of choice, our legitimate autonomy, must be guided, if we are to exercise it 
rightly, by the truth. Human freedom and autonomy are not unlimited, creative of the moral 
order. Human freedom is exercised rightly and in a way conducive to human fulfillment or 
perfection only when guided by the truth.” in: William E. May, Catholic Bioethics and the 
Gift of Human Life, supra note 2 at 248. 
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The Human Exercise of Dominion and Self-Determination in God’s 

Plan 

From the beginning of creation, “Man as the living image of God, 
is willed by his Creator to be ruler and lord.”41 In addition “God 
blessed them, and God said to them, ‘Be fruitful and multiply, and fill 
the earth and subdue it; and have dominion over the fish of the sea and 
over the birds of the air and over every living thing that moves upon 
the earth’” (Gen 1:28). The fundamental character of the human 
person within this framework, however, was intended to be as God’s 
agent in the world. God’s design for creation called for the human 
person to be the nurturer and protector of the world and his life, not 
solely an agent of complete autonomy. This point was clearly set forth 
in the encyclical Evangelium Vitae: 

Man’s lordship however is not absolute, but ministerial: it is a real 
reflection of the unique and infinite lordship of God. Hence man must 
exercise it with wisdom and love, sharing in the boundless wisdom 
and love of God. And this comes about through obedience to God’s 
holy Law: a free and joyful obedience (cf. Ps 119), born of and 
fostered by an awareness that the precepts of the Lord are a gift of 
grace entrusted to man always and solely for his good, for the 
preservation of his personal dignity and the pursuit of his happiness.

42
 

The human person was directed, then, to use his powers of intellect 
and will to discern and cooperate with God’s plan for all of creation. 
This action not only elevated the dignity of the human person as a 
“minister of the design established by the Creator,”43 but also ensured 
the harmonious unfolding of creation and the human person’s ultimate 
beatitude. The parameters that governed the exercise of human 
dominion over creation served the dual purpose of acknowledging 
God’s ultimate mastery over all creation, as well as indicating the 
intended direction for the human person’s exercise of autonomous 
action on earth. 

While the legitimate dominion of the world by the human person 
properly took the form of “concern for the protection and preservation 

                                                 
41Pope John Paul II, Evangelium Vitae, supra note 7 at 52 § 3. 
42Ibid., at 52 § 3. 
43Pope Paul VI, Encyclical Letter, Humanae Vitae (July 25, 1968), AAS 60 (1968), 13; 

ET: (Pauline Books and Media, Boston, MA, 1968). 
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of the natural environment,”44 the greater question concerning the 
parameters that governed the human person’s dominion over his own 
life took on a paramount importance.45 The third principle of the 
Catholic moral tradition established the human person’s stewardship 
over the life he was given; it was not a completely autonomous 
possession of the human person to be used or disposed of in any 
manner whatsoever. 

Life is indelibly marked by a truth of its own. By accepting God’s gift, 
man is obliged to maintain life in this truth which is essential to it. To 
detach oneself from this truth is to condemn oneself to 
meaninglessness and unhappiness, and possibly to become a threat to 
the existence of others, since the barriers guaranteeing respect for life 
and the defence of life, in every circumstance have been broken 
down.

46
 

The stewardship of human life carried with it the wide-ranging 
spectrum of positive commands to pursue practices that cared for the 
gift of life, promoted health, and avoided undue harm. “The Creator 
has entrusted man’s life to his responsible concern, not to make 
arbitrary use of it, but to preserve it with wisdom and to care for it 
with loving fidelity.”47 Ultimately, the human person was intended to 
acknowledge the precious gift of his life by the respect he showed for 
it and the manner in which he used it. 

Approaching the third principle from the opposite vantage point, 
the stewardship of human life also carried with it a body of negative 
moral precepts that specifically delineated actions opposed to life and 
forbid their utilization. “They make it clear that the choice of certain 
ways of acting is radically incompatible with the love of God and with 
the dignity of the person created in his image. Such choices cannot be 
redeemed by the goodness of any intention or of any consequence; 

                                                 
44Pope John Paul II, God, Father and Creator: A Catechesis on the Creed (Reprinted with 

Permission from L’Osservatore Romano, Pauline Books and Media, Boston, MA, 1996), 219. 
The Holy Father continued by stating: “Ecological destruction always presupposes a form of 
selfishness opposed to the well-being of the community. It arises from an arbitrary – and in 
the last analysis harmful – use of creatures, whose laws and natural order are violated by 
ignoring or disregarding the finality immanent in the work of creation. This mode of behavior 
derives from a false interpretation of the autonomy of earthly things.” 

45Pope John Paul II, Evangelium Vitae, supra note 7 at 52 § 4: “With regard to things, but 
even more with regard to life, man is not the absolute master and final judge, but rather – and 
this is where his incomparable greatness lies – he is the ‘minister of God’s plan’.” 

46Ibid., at 48 § 1. 
47Ibid., at 76 § 2. 
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they are irrevocably opposed to the bond between persons; they 
contradict the fundamental decision to direct one’s life to God.”48 
Primary among all of the negative precepts protecting human life was 
the commandment prohibiting the killing of innocent human beings: 
“You shall not murder” (Ex 20:13). The 1980 Declaration on 
Euthanasia further elucidated: “No one can make an attempt on the 
life of an innocent person without opposing God’s love for that 
person, without violating a fundamental right, and therefore without 
committing a crime of the utmost gravity.”49 The reality of the 
prohibition against taking innocent life was at least two-fold. “As 
explicitly formulated, the precept ‘You shall not kill’ is strongly 
negative: it indicates the extreme limit which can never be exceeded. 
Implicitly, however, it encourages a positive attitude of absolute 
respect for life; it leads to the promotion of life and to progress along 
the way of a love which gives, receives and serves.”50 Within the 
particular context of the PVS patient, the human person’s stewardship 
of his life and the absolute negative prohibition against taking 
innocent life presented a considerable factor to weigh in the moral 
decision making process, but they also challenged caregivers and 
family members to acknowledge the great dignity of every life. To be 
certain, there were a host of variables to consider before a moral 
direction could be indicated in each individual case involving the PVS 
patient; however, the decisions of the human person who 
acknowledged his dependence upon God and subjected himself to the 

                                                 
48CCC, supra note 8 at 1753-1755; Pope John Paul II, Veritatis Splendor, supra note 39 at 

81-82; and Pope John Paul II, Evangelium Vitae, supra note 7 at 75 § 1.  
49CDF, “Declaration on Euthanasia,” supra note 36 at 155. See also: Pope John Paul II, 

Evangelium Vitae, supra note 7 at 57 § 1. Pope John Paul stated: “You shall not kill, has 
absolute value when it refers to the innocent person. And all the more so in the case of weak 
and defenceless human beings, who find their ultimate defence against the arrogance and 
caprice of others only in the absolute binding force of God’s commandment.” Further 
reference: Pastoral Constitution, Gaudium et Spes, supra note 11 at 27 § 3: The Council 
stated: “Furthermore, whatever is opposed to life itself, such as any type of murder, genocide, 
abortion, euthanasia, or willful self-destruction, whatever violates the integrity of the human 
person, such as mutilation, torments inflicted on body or mind, attempts to coerce the will 
itself; whatever insults human dignity, such as subhuman living conditions, arbitrary 
imprisonment, deportation, slavery, prostitution, the selling of women and children; as well as 
disgraceful working conditions, where men are treated as mere tools for profit, rather than as 
free and responsible persons; all these things and others of their like are infamies indeed. 
They poison human society, but they do more harm to those who practice them than those 
who suffer from the injury. Moreover, they are a supreme dishonor to the Creator.” 

50Pope John Paul II, Evangelium Vitae, supra note 7 at 54 § 1. 
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parameters imposed upon him regarding his life were likely to prove 
vastly different from the person who was convinced of his own 
absolute autonomy. 

 
The Dangers of Absolute Autonomy 

When the human person rejected the belief that he was a creature 
made in the image and likeness of God, that God was the master of 
life, and/or that he was called to exercise stewardship over his life but 
not to exercise complete control over life and death, he began to 
arrogate to himself the freedom to determine any course of action 
regarding the disposition of his life. Pope John Paul II referred to the 
rising tendency within modern culture for individuals to assume the 
right of complete autonomy regarding their lives, free from outside 
intervention. He stated, “On a more general level, there exists in 
contemporary culture a certain Promethean attitude which leads 
people to think that they can control life and death by taking the 
decisions about them into their hands.”51 The Church, in contrast to 
contemporary culture, acknowledged the great dignity of the human 
person and the rights he possessed which enhanced and promoted that 
dignity. However, it also acknowledged the limits of the human 
person and the dangers of assuming rights that were not properly his. 
Gaudium et Spes warned that, 

The Church, therefore, by virtue of the Gospel committed to her, 
proclaims the rights of man; she acknowledges and greatly esteems 
the dynamic movements of today by which these rights are 
everywhere fostered. Yet these movements must be penetrated by the 
spirit of the Gospel and protected against any kind of false autonomy. 
For we are tempted to think that our personal rights are fully ensured 
only when we are exempt from every requirement of divine law. But 
this way lies not the maintenance of the dignity of the human person, 
but its annihilation.

52
 

The danger that absolute autonomy presented in this context was a 
distortion of the truth about the human person. “Human freedom 
would thus be able to ‘create values’ and would enjoy a primacy over 
truth, to the point that truth would be considered a creation of 
freedom. Freedom would thus lay claim to a moral autonomy which 

                                                 
51Pope John Paul II, Evangelium Vitae, supra note 7 at 15 § 3. 
52Pastoral Constitution, Gaudium et Spes, supra note 11 at 41 § 5. 
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would actually amount to an absolute sovereignty.”53 Thus, from a 
healthcare standpoint, absent the duty to only protect and preserve 
one’s life, the completely autonomous person might feel free to 
determine the “truth” about his condition and the subsequent quality 
of life and ultimately make decisions even in the realm of life and 
death. Especially when the human person was confronted with a 
serious medical condition, this belief could create a decision making 
process based more on feelings and fear, while completely dismissing 
the gift of his life, his relationship with God and family and the 
responsibility he had to only protect and preserve his life. The 
complete autonomy that the human person in today’s culture often 
arrogated to himself presented frightening implications for the 
seriously ill, particularly the PVS patient. Pope John Paul II aptly 
made this point when he stated: 

When the prevailing tendency is to value life only to the extent that it 
brings pleasure and well-being, suffering seems like an unbearable 
setback, something from which one must be freed at all costs. Death is 
considered ‘senseless’ if it suddenly interrupts a life still open to a 
future of new and interesting experiences. But it becomes a ‘rightful 
liberation’ once life is held to be no longer meaningful because it is 
filled with pain and inexorably doomed to even greater suffering. 
Furthermore, when he denies or neglects his fundamental relationship 
to God, man thinks he is his own rule and measure, with the right to 
demand that society should guarantee him the ways and means of 
deciding what to do with his life in full and complete autonomy.

54
 

The Catholic vision of the human person, as it flowed from Sacred 
Scripture and Sacred Tradition, undeniably understood him as a 
creature dependent upon the loving grace of God, not an absolutely 
autonomous individual.55 Within the Catholic moral tradition 
governing the limits of human dominion, therefore, “No one…can 
arbitrarily choose whether to live or die; the absolute master of such a 
decision is the Creator alone, in whom ‘we live and move and have 

                                                 
53Pope John Paul II, Veritatis Splendor, supra note 39 at 35 § 3. 
54Pope John Paul II, Evangelium Vitae, supra note 7 at 64 § 1-2. 
55Vatican Council II, Dogmatic Constitution on Divine Revelation, Dei Verbum 

(November 18, 1965) AAS 58 (1966), 2,3,4; ET: Austin Flannery, O.P., ed., Vatican Council 
II: The Conciliar and Post-Conciliar Documents (Costello Publishing Company, Northport, 
N.Y. 1992), 750-752. 
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our being’ (Acts 17:28).”56 In contemporary American culture, 
however, there now existed a growing movement towards the 
acquisition of absolute autonomy in the sphere of healthcare that 
expanded the parameters of socially acceptable actions regarding 
human life completely beyond the moral boundary granted them by 
God. In turn, this opened the door to ideas and actions that questioned 
the worth of incompetent or debilitated lives, a grave danger to the 
PVS patient in particular, as well as anyone else considered to be 
trapped in a ‘meaningless’ existence. In a culture where human life 
only enjoyed relative value and human autonomy was absolute or 
nearly so, the weakest and most vulnerable members of society had 
little or no defense against internal and external pressures to dispose of 
a life deemed not worth living.  

 
Human Life is a Fundamental Good, not an Absolute Good 

The fourth principle of the Catholic moral tradition that pertained 
to human life centered its attention squarely on the value of life itself. 
The Pontifical Council for Pastoral Assistance began its document, 
Charter for Health Care Workers, an examination of the Catholic 
vision of medical care, with the declaration that “Life is a primary and 
fundamental good of the human person.”57 This affirmation of human 
life indicated that it was more than simply a relative good of the 
person that could increase or decrease in value based upon someone’s 
perception of its usefulness, but a good that was inherent within the 
human person himself. 

Since a person is an organism whose life is his or her concrete reality, 
bodily life is an intrinsic good of the person. Life is not an 
instrumental good, with a merely relative value, varying with its 
usefulness for pursuing or protecting other personal ends. Therefore, 
to maintain that under some conditions human life loses its value and 
may be disposed of without violating its sanctity implies that human 

                                                 
56Pope John Paul II, Evangelium Vitae, supra note 7 at 47 § 3. See also: Pontifical 

Council Cor Unum, “Question of Ethics Regarding the Fatally Ill and the Dying,” (Vatican 
City, 1981), 2.1.1: The Pontifical Council stated that “life is given to mankind by our Creator. 
It is a gift bestowed in order for man to accomplish a mission. Thus a person’s ‘right to live’ 
is not what is of foremost importance, since this right is not man’s but, rather, belongs to God, 
Who does not give life to human beings as something of which they may dispose as they see 
fit.” 

57PCPA, “Charter for Health Care Workers,” supra note 18 at 1 § 2. 
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persons, instead of being bodily realities, are nonbodily selves which 
have and use bodies.

58
 

The assertion that human life was a fundamental good and not 
simply an instrumental good that the human person utilized to access 
the other goods of life was critical to the discussion of the PVS patient 
and other seriously ill persons. Within the Catholic moral tradition, 
human beings in a PVS condition remained human beings, their lives 
remained intrinsically good, and they deserved the high respect owed 
to a person created in God’s image and likeness. The Church was firm 
in its stance that “No bad condition can lessen the goodness and 
sanctity of human life. Disease, debility, and mutilation reduce 
participation in the good of life, yet a person’s life remains an 
intrinsic, not instrumental, good so that its goodness and sanctity are 
unaffected by such conditions.59 

 
The Intrinsic Value of Human Life and Vitalism 

The fourth principle contended against rapidly growing ideologies 
that promulgated the concept of the meaninglessness of simple 
physical life that was, as far as could be ascertained, permanently 
separated from consciousness.60 The Catholic vision of the human 
person, by contrast, defended the intrinsic value of human life and 
considered no human being to be worthy of the label, “better off 
dead,” regardless of his or her physical or mental condition. It must be 
made clear that despite the Church’s strong position in favor of human 
life, it did not promote the belief that human life was absolutely 
valuable. The Catholic moral tradition acknowledged that occasions 
could and did arise when medical treatments offered no further benefit 
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people influenced by secular humanism, abortion and euthanasia seem entirely reasonable, 
while Christian morality on these matters seems to them irrational.” 
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to a person or the burdens were too excessive to bear and death could 
be allowed to occur naturally. Within the Catholic moral tradition, 
“Physical life, with which the course of human life in the world 
begins, certainly does not itself contain the whole of a person’s value, 
nor does it represent the supreme good of man.”61 

When considering the particular case of the PVS patient, however, 
as noted in Chapter 1, an individual who had been unconscious for at 
least three months due to nontraumatic brain injury, or at least a year 
resulting from traumatic brain injury, made the issue of vitalism a 
valid concern. This concern was intensified when the prognosis for a 
return to consciousness, much less a full recovery, was factored into 
the equation. Rev. Kevin D. O’Rourke O.P., addressed the concerns 
raised by a vitalist approach to healthcare. “The conviction that life 
must be prolonged at all costs, and that the only way we can show our 
respect for human life and our love for others is to prolong life, no 
matter how impaired their capacity to function, seems a bit out of 
place when compared to Catholic teaching in regard to death and 
resurrection.”62 While the concern of vitalism within the Catholic 
moral approach to the PVS patient will be discussed in detail later in 
this chapter, the moral tradition of the Church did not consider its 
position towards the PVS patient an example of placing absolute value 
on human life.63 Catholic moral teaching, more than anything else 
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sought to acknowledge the gift of life bestowed upon the human 
person as precious and deserving of care and preservation, not as 
something to be held on to at all costs. “Thus in defending the 
sacredness of life, even that of the dying, the Church is not in some 
way absolutizing physical life, but is teaching respect for the true 
dignity of the person, a creature of God, and is helping him to accept 
death serenely when his physical powers can no longer be 
sustained.”64 

 
Conclusion 

The fundamental principles that upheld the Catholic understanding 
of the human person supported the unchangeable belief that his origin 
and calling were completely interwoven with the gift and design of 
God. From the moment of conception each human person was created 
within a particular reality and towards a particular destiny. “Man is 
called to a fullness of life which far exceeds the dimensions of his 
earthly existence, because it consists in sharing the very life of God. 
The loftiness of this supernatural vocation reveals the greatness and 
the inestimable value of human life even in its temporal phase.”65 
Because of this, the human person was ultimately God’s possession, 
not his own, thus incurring certain duties and responsibilities 
regarding his life. He was gifted with free will to choose his path in 
life, and with dominion of use over the earth as well as his very life; 
on the other hand, these were not gifts with absolute implications. The 
Catholic moral tradition that pertained to human life was grounded 
upon these principles, and, it applied them to protect the dignity of the 
human person from actions, ideologies and systems that consciously 
or unconsciously degraded his incalculable worth. Within the context 
of the living Catholic moral tradition, these principles were 
specifically applied by bishops and theologians to examine the dignity 
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of the PVS patient and to illustrate the Catholic moral response to 
individuals in this condition. 

 
Ordinary and Extraordinary Means of Preserving Life 

The analysis of the initial Catholic principles regarding human life 
now proceeds from the more general principles that delineate the 
ultimate nature of the human person, to more specific ones aimed at 
safeguarding human dignity and caring for human life within the 
bounds of healthcare. The Catholic moral tradition thus narrowed its 
focus to address the guidelines governing the preservation of human 
life. Because human life was a precious gift of God, the positive 
requirements incumbent upon the human person demanded that he 
assume a reasonable degree of care for his life; however, because 
human life was not an absolute good to be maintained at all costs, 
there were equally important limits to this duty. The efforts of the 
Church throughout its history to outline the duty and limits of caring 
for human life resulted in a solid moral tradition that advocated a duty 
to use all ordinary means to preserve life and a right to forgo any 
extraordinary means to preserve life. The vitally important address by 
Pope Pius XII in 1957 to a group of Catholic physicians and 
anesthesiologists gave a succinct statement of the Church’s position 
regarding the ordinary and extraordinary means of conserving life. He 
stated: 

Normally one is held to use only ordinary means—according to the 
circumstances of persons, places, times and culture—that is to say, 
means that do not involve any grave burden for oneself or another. A 
stricter obligation would be too burdensome for most people and 
would render the attainment of the higher, more important good too 
difficult. Life, health, all temporal activities are in fact subordinated to 
spiritual ends. On the other hand, one is not forbidden to take more 
than the strictly necessary steps to preserve life and health, as long as 
one does not fail in some more serious duty.

66
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Most recently, the theological study conducted primarily by Daniel 
Cronin among others, constructed a comprehensive analysis of the 
Church’s moral tradition pertaining to the ordinary and extraordinary 
means of conserving human life. This being the case, the treatment of 
the ordinary and extraordinary means of conserving life provided in 
this dissertation is intended to present a representative selection of 
theologians who clarified the major tenets of the obligations and limits 
correlative to the preservation of life. The brief examination of the 
principles governing the care of human life will in this way both show 
a glimpse into the course of historical development of the Catholic 
moral tradition, and provide an important reference point for the 
arguments used to promote the provision or withholding of AAHN to 
the PVS patient that will be discussed later in the chapter. 

 
Historical Roots and Use of the Terms 

In the course of his research, Daniel Cronin discovered that the 
seeds upon which the ordinary and extraordinary means of preserving 
life will later grow were to be found in the treatises of St. Thomas 
Aquinas, particularly in his treatment of suicide and bodily mutilation 
questions.67 Of significant value for later theologians, who more 
thoroughly addressed the demands and limits of human person’s 
responsibility to preserve his life, was a quotation by St. Thomas on 
the obligation the human person has in this regard. He said that “A 
man has the obligation to sustain his body, otherwise he would be a 
killer of himself…by precept, therefore, he is bound to nourish his 
body and likewise, we are bound to all the other items without which 
the body cannot live.”68 While this statement did not specifically 
delineate the precise elements that comprised the obligation to 
preserve life, nor did it even mention the instances and circumstances 
which would limit this duty, it did clearly maintain that the 
responsibility to preserve human life did exist and that it was serious, 
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or else “he would be a killer of himself.” St. Thomas’ broad statement 
on the somewhat tangential issue of suicide could be regarded as the 
kernel of what will become a significant moral study in the care of 
human life. From this point forward, as human needs have demanded, 
other theologians have built upon, and slowly developed more specific 
duties and limits to the obligation noted by St. Thomas. 

The theologians of the sixteenth century, especially Francisco de la 
Vitoria (d.1546) and Dominic Soto, O.P. (d. 1560), provided the next 
advances in the moral growth of the specific requirements to preserve 
human life. In Cronin’s assessment, the contribution of de la Vitoria 
involved the specific obligation of the human person to eat food and 
thus sustain life, which he based primarily upon the human person’s 
natural inclination to self-conservation.69 Of equal importance to the 
positive requirement of taking food to preserve life were the limits he 
placed upon that obligation:  

Thirdly, I would say that if the depression of spirit is so low and there 
is present such consternation in the appetitive power that only with the 
greatest of effort and as though by means of a certain torture, can the 
sick man take food, right away that is reckoned in a certain 
impossibility, and therefore he is excused, at least from mortal sin, 
especially where there is little hope of life, or none at all.

70
 

In this paragraph, Vitoria demonstrated an understanding that the 
duty to preserve life by taking food was not an absolute obligation, 
and, in so doing, he established the rudimentary threads that 
acknowledged the existence of circumstances where impossibility or 
extreme difficulty interfered with compliance to the positive 
obligation of conserving life. Other factors delineated by Vitoria that 
mitigated the duty to preserve life were noted by John Connery, S.J., 
who stated, “one is not obliged to use foods which are the best, the 
most expensive or the most exquisite. Neither is one bound to live in 
the healthiest climate…those who refuse to take some particular 
medicine are not to be condemned since one can rarely be certain that 
it will work.”71 One can notice, therefore, that the scope of the 
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obligation to conserve life is fixed at reasonable measures, with 
common foods, in normal settings, and with medicines that are known 
to be effective. 

Dominic Soto, O.P. (d. 1560), offered little in the way of 
innovation in any sense that built upon Aquinas and Vitoria, but he 
was the first to address some of the duties and limits pertaining to 
surgery, in particular those surrounding acceptance of amputation. 
“He asks whether one is bound to undergo amputation of an arm or leg 
to preserve or prolong life. His answer is that no one could force a 
patient to undergo such torture.”72 Before the advent of reliable 
anesthetics, the question of what could reasonably be asked of a 
patient in terms of mutilation or amputation was frequently discussed, 
and the common opinion concluded that such a course was usually 
beyond the level required to preserve life because of the great pain 
involved.73 Regarding the pain of overbearing shame, both Lessius 
and Gabriel of St. Vincent concurred that an experience of excessive 
shame or abhorrence related to a medical procedure could also be 
more than a person should be asked to bear, and thus a reasonable 
cause to forgo the treatment. In this instance, both theologians were 
specifically referring to the care of female patients by male 
physicians.74 
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Juan Cardinal De Lugo (d. 1660) provided the next significant 
addition to the moral tradition of ordinary and extraordinary means of 
conserving life. The moral theology of De Lugo offered several 
nuances that were not so much highly innovative as they were subtle 
insights and clarifications serving to broaden the Catholic moral 
tradition regarding the lengths and limits of conserving life. A 
particularly interesting contribution found in De Lugo’s moral 
theology involved a deeper understanding of extraordinary means. 
Instead of automatically accepting the extraordinary status of an 
amputation a procedure that would likely save a person’s life but 
entailed intense pain De Lugo took a different tack. Thomas 
O’Donnell, S.J., remarked that “De Lugo himself does not presuppose 
the extraordinary difficulty of a leg amputation, as Alphonsus [Saint 
Alphonsus Ligouri (d. 1787)] seems to do.”75 De Lugo stated: 

He must permit this cure when the doctors judge it necessary, and 
when it can happen without intense pain; not, if it is accompanied by 
very bitter pain; because a man is not bound to employ extraordinary 
and difficult means to conserve his life.

76
 

In this statement, De Lugo shrewdly observed that the difficulty 
presented in the amputation procedure lay primarily with the 
significant amount of pain that often accompanied it and not 
necessarily with the amputation procedure itself. Hence, the 
extraordinary nature of an amputation, De Lugo realized, lay in the 
overwhelming pain and not necessarily in the amputation itself. In the 
case in which the obscuring blanket of pain was removed, the 
amputation procedure could constitute an ordinary means of 
conserving life. 
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A second vital contribution Cardinal De Lugo provided the 
Catholic moral tradition was the greater clarification of the distinction 
between the positive formulation of the obligations necessary to 
preserve life, namely, the ordinary means of preserving life; and the 
negative formulation of the actions a person was not required to 
perform to preserve his life, namely, the extraordinary means of 
preserving life. Cronin’s assessment of De Lugo showed the 
Cardinal’s firm conviction that the positive requirements to preserve 
the great good of human life using the ordinary means were absolutely 
necessary, and a refusal to use them was the moral equivalent to 
suicide. De Lugo made his conviction clear in the following 
paragraph: 

I said, however, that a man must guard his life by ordinary means 
against dangers and death coming from natural causes…because the 
one who neglects the ordinary means seems to neglect his life and 
therefore to act negligently in the administration of it, and he who 
does not employ the ordinary means which nature has provided for the 
ordinary conservation of life is considered morally to will his death.

77
 

De Lugo then examined the limits of the human person’s 
responsibility to conserve his life. He offered a clear distinction 
between the death of a person because of inadequate use of the 
ordinary means, a moral violation, and the death of a person resulting 
from a decision not to use an extraordinary means, which was not a 
moral violation. De Lugo reasoned that a human person’s life was not 
the greatest good, namely, something to be preserved at all costs; 
hence, a decision to only use ordinary means is morally acceptable. He 
stated that: 

he is not held to the extraordinary and difficult means… the ‘bonum’ 
of his life is not of such great moment, however, that its conservation 
must be effected with extraordinary diligence: it is one thing not to 
neglect and rashly throw it away, to which a man is bound: it is 
another however, to seek after it and retain it by exquisite means as it 
is escaping away from him, to which he is not held; neither is he on 
that account considered morally to will or seek his death.

78
 

His analysis of the extraordinary means considered the various 
options available to prolong one’s life ranging from the use of 
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expensive foods and medicines, to the taking or abstaining from 
wine,79 all of which he deemed not morally obligatory.  

In the midst of this treatment of the extraordinary means, however, 
a third important contribution of De Lugo emerged. Here he 
introduced the concept of proportional benefit in which, within the 
domain of an ordinary means of preserving life, the circumstances 
existed that effectively rendered such a means extraordinary. Using 
the example of a man surrounded by fire and facing certain death by 
that fire,80 De Lugo illustrated the concept proportional benefit. The 
man in the fire has at hand, in De Lugo’s scenario, enough water to 
extinguish part of the fire, but not all of it, and his certain death would 
only be delayed a short time. In this case, the crucial element that 
determined proportional benefit was whether or not there existed a 
reasonable hope of recovery or continued life for an extended period 
of time, not simply a few extra moments. Ultimately, he reasoned that 
if a proposed action or medicine or food, even if ordinary in itself, 
provided no significant assistance to the preservation of life, i.e., no 
proportional benefit, such a means was extraordinary, and, therefore, 
non-obligatory. In short, the principle that emerged from this new 
theological insight was one that would have significant ramifications 
for moralists who assessed the proportional benefit of providing 
AAHN to PVS patients: namely, that no one was obligated to employ 
a useless means.81 

The next addition to hone the Catholic moral tradition of the 
ordinary and extraordinary means involved an assessment regarding 
the level of pain required before a means became extraordinary. 
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Seventeenth century theologian, H. Tournely posed the question of the 
person who did not agree to suffer even moderate pain to conserve his 
life and asked if such an individual could be forced to undergo 
treatment in this instance. He responded, as will later theologians, that 
a treatment involving extreme pain did not impose an obligation on a 
person. However, a person incurred the duty to accept a proposed 
treatment offering only moderate pain, and he could be forced to 
submit by those caring for him. Tournely concluded that the presence 
of moderate pain did not contain a moral impossibility to achieve, and 
thus it would constitute an obligatory means to conserve a person’s 
life.82 This determination would be particularly useful in the modern 
healthcare arena in which the availability of effective anesthetics 
could reduce nearly all pain to manageable levels. 

By the middle of the nineteenth century, speculation began 
regarding the emergence of some form of induced sleep to relieve the 
intense pain of amputations and other forms of surgery. Theologians 
like John Gury and others questioned the obligation of a person to 
accept an operation under the condition that the experience of pain 
would be absent due to some form of artificially induced sleep. While 
the advent of anesthesia would provide the benefit of eliminating or 
greatly reducing the pain associated with medical treatments of this 
type, Gury ultimately concluded that the unknown dangers of an 
induced sleep, the loss of reason for an extended period of time, and 
the overall uncertainty of the procedure made it an extraordinary 
means of conserving life.83 The use and reliability of anesthetics aside, 
late nineteenth century theologians also considered the major surgery 
of amputation likely to constitute an extraordinary means because of 
the difficulty inherent in living with the after-effects of the surgery, 
i.e., subjective repugnance, in addition to the surgery itself. Gerald 
Kelly quotes Palmieri, who said, “Theologians are speaking of the 
intense pains of amputation. But what if the use of an anesthetic 
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removes the pain? Could we not still say that the serious 
inconvenience of living with a mutilated body would just as readily 
excuse the patient from undergoing the amputation as would the very 
intense pains that last only a short time?”84 

The hesitancy among early twentieth century moral theologians to 
acknowledge the effectiveness and reliability of anesthetics slowly 
gave way to a gradual acceptance of their advantages, largely through 
the efforts of Dr. Capellmann, who promoted the advances of medical 
science in that time and applied the tenets of moral theology to them. 
The result was that the status of certain operations like amputation, 
which nearly always were accorded extraordinary status due to pain or 
difficulty, became less automatically pronounced as such. The 
theological assessment of Noldin-Schmitt in 1941 illustrated this 
modification in thought: 

“Today the suffering is vastly decreased through narcotics, the danger 
of infection is very remote, and moreover success is more frequent 
and assured, and even for amputated members, there are artificial 
limbs – and therefore, at least where certain danger of death would 
very probably be avoided through an operation, it does not seem that it 
can be called an extraordinary means, unless there is great subjective 
horror of it.”

 85
 

Up to this point, the general consensus of moral theologians was 
that “man is obliged to take the ordinary means to preserve his life, 
but is not obliged to use extraordinary means, unless some demand of 
the common good enters into the picture. All agreed that means which 
would involve extreme pain, significant danger of death, excessive 
expense, or great subjective repugnance were to be classified as 
extraordinary.”86 However, by the middle of the twentieth century, the 
rapid growth of available treatments in the medical field, the advent of 
more readily obtainable medicines, and improved medical facilities, 
brought about a transformation in the character of healthcare. Of 
particular note were the advances made through use of artificial life-
support technology. Modern medical techniques required theologians 

                                                 
84A. Ballerini, Opus Theologicum Morale in Busenbaum Medullam, absolvit et edidit D. 

Palmieri (Prati, 1899), II, p. 645, n. 868, n. b, in: Gerald Kelly, S.J., “The Duty of Using 
Artificial Means of Preserving Life,” Theological Studies (June 1950), XI(2), 205. 

85H. Noldin, ed. A. Schmitt, Summa Theologiae Moralis, 27th ed., 1941, Vol. II, No. 328, 
in: Thomas J. O’Donnell, S.J., Medicine and Christian Morality, supra note 75 at 58. 

86Thomas J. O’Donnell, S.J., Medicine and Christian Morality, supra note 75 at 58-59. 
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to speculate on the new moral questions raised by advanced medical 
technology, as well as the increasing complexity their use caused for 
the determination of ordinary and extraordinary means of conserving 
life.  

Gerald Kelly, S.J., in his timely 1950 article, “The Duty of Using 
Artificial Means of Preserving Life,” drew attention to the critical 
issues and questions posed by modern medical advances, with specific 
emphasis on artificial life-sustaining technology and the impact it had 
on the ordinary and extraordinary means of conserving human life. 
Interestingly, Fr. Kelly’s assessment of the challenges confronting 
moral theology by 1950’s medical care could, with a few additions, 
easily be reiterated today. He commented,  

Our age abounds in artificial means of preserving life: e.g., incubators, 
blood transfusion, oxygen tents and masks, iron lungs, highly 
technical operations, insulin, and various other stimulants and 
medications. The formulation of some definite rules concerning the 
duty of using these artificial means is not merely intriguing 
speculation; it is also – if I may judge from the many questions asked 
me – a practical necessity.

87
 

The moral theologians in the latter half of the twentieth century 
have been faced with the daunting task of applying the Catholic moral 
tradition regarding the preservation of human life within the context of 
many stunning advances in medical technology, particularly, the 
provision of artificial life-support. In some few instances, notably in 
the early part of the twentieth century, a position had been put forward 
that stipulated anything not natural was automatically extraordinary 
and therefore a non-obligatory means of conserving human life.88 This 
determination, however, seemed to be somewhat simplistic based 
upon the ease of obtaining and using some artificially produced 
medicines or procedures. Thomas O’Donnell, S.J., commented that: 

                                                 
87Gerald Kelly, S.J., “The Duty of Using Artificial Means of Preserving Life,” 

Theological Studies (June 1950), XI(2), 203.  
88See: Joseph B. McAllister, Ethics, Second Edition (Philadelphia, 1955) 175. See also: 

Daniel Cronin, supra note 67 at 91. A contradictory position can be found as far back as 
Francisco de la Vitoria. Daniel Cronin wrote that Vitoria understood that “medicines and 
drugs – in fact artificial means in general – are intended by nature to supplement the natural 
means of conserving life. They are intended to help man to conserve his life when the use of 
merely natural mans, such as food, sunshine, rest etc. are not sufficient because of the 
individual’s physical condition.” In this way, according to Cronin’s assessment of Vitoria, 
artificial means could be obligatory.  
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It would lead to a position wherein the modern antibiotics, by the mere 
fact that they are artificially produced and administered, would be 
considered extraordinary means of preserving life. Moreover, although 
we must note and remember for future consideration that there is a 
valid distinction between natural and artificial means, still the artificial 
is not to be considered as wholly distinct from the natural. The 
advances of modern science are due fundamentally to the development 
of the natural potentialities of civilized man living in society, with 
each generation building on the discoveries and achievements of the 
last, as is evidently in accord with the rational nature of man. Thus it 
is inauspicious to say that surgery, intravenous feeding, radiation 
therapy, and the like, are extraordinary means, because they are, in 
themselves, artificial and unnatural. They are not properly considered 
in themselves, but rather must be viewed in their historical context.

89
 

Kelly supported a proposal that classified all artificial means of 
sustaining life as a remedy for a particular disease or illness. The 
distinguishing characteristic of a remedy was that an individual might 
employ it as a useful means towards a recovery or halting of a disease. 
However, a person incurred no obligation to use a remedy unless it 
offered a reasonable hope of success pertaining to the cure or 
alleviation of some aspect of a disease.90 The example he used was a 
person breathing with supplemental oxygen. He remarked that, “It is 
one thing to use oxygen to bring a person through a crisis; it is another 
thing to use it merely to prolong life when hope for recovery is 
practically negligible.”91 The heart of Kelly’s position pertaining to 
artificial means of preserving life concluded that based upon a 
“prudent, human evaluation,” the degree to which a particular means 
cured or controlled a disease determined whether it was ordinary or 
extraordinary. Simply because a means to preserve life was not 
completely natural was not an indicator that made it became 

                                                 
89Thomas J. O’Donnell, S.J., Medicine and Christian Morality, supra note 75 at 60. 
90John Connery questioned the use of the term “reasonable hope of success” used by 

Kelly. He said: “The question I would raise, tying this point to the previous one is this: Could 
one ever in the case of terminal illness, even though someone were not a grave burden, 
discontinue feeding him because there was not a ‘reasonable hope of success’ if he were fed 
normally? While most would consider this to be active euthanasia, it would seem possible to 
accept it within traditional Catholic thought, i.e., if natural means can sometimes be 
extraordinary, and extraordinary means are determined at times by usefulness, why not 
discontinue natural means if they are useless?” in John Connery, S.J., “Prolonging Life: Its 
Duty and Its Limits,” supra note 72 at 222. 

91Gerald Kelly, S.J., supra note 87 at 214. See also: Gary M. Atkinson, supra note 79 at 
109. 
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automatically extraordinary.92 Cronin agreed. He remarked that, “the 
terms artificial means and extraordinary means are not coextensive. 
An artificial means can be an ordinary means of conserving life.”93  

To conclude this brief historical overview, Gerald Kelly provided a 
helpful definition of the ordinary and extraordinary means of 
conserving life. His definition formulated the ordinary and 
extraordinary means in such a way that each was completely exclusive 
from the other. “In other words, to call a means non-obligatory one 
must, using Kelly’s new definitions, call the means extraordinary. 
Ordinary = obligatory, extraordinary = per se optional, and these two 
equations are justified by reducing the obligatoriness of means to their 
being easily obtained and employed and their offering reasonable hope 
of benefit.”94 In this way he sought to reduce ambiguities that might 
affect the practical application of it in a moral determination. For 
Kelly, the ordinary and extraordinary means were best defined in the 
following way: 

Ordinary means are all medicines, treatments, and operations, which 
offer a reasonable hope of benefit and which can be obtained and used 
without excessive expense, pain, or other inconvenience. 

Extraordinary means are all medicines, treatments and operations, 
which cannot be obtained or used without excessive expense, pain, or 
other inconvenience, or which, if used, would not offer a reasonable 
hope of benefit.

95
 

                                                 
92Ibid., at 213.  
93Daniel Cronin, supra note 67 at 94. He further stated: “God intends the development of 

science for the good of man. When science can provide a means of conserving man’s life 
which can be a supplement to a natural means, then this artificial means would seem to be 
obligatory. It is true, however, that whereas natural means in general are ordinary means, 
artificial means of conserving life can quite often be extraordinary means and thus not 
obligatory. When artificial means are ordinary means, then they are obligatory.” 

94Gary M. Atkinson, supra note 79 at 108. See also: Rev. James J. McCartney, O.S.A., 
“The Development of the Doctrine of Ordinary and Extraordinary Means of Preserving Life 
in Catholic Moral Theology Before the Karen Quinlan Case,” Linacre Quarterly (August 
1980), 47(3), 218. Rev. McCartney brought up two important points concerning Kelly’s 
assessment of the ordinary and extraordinary means: “First he introduces the principle of 
totality into the discussion and maintains that perhaps we should consider the patient’s total 
condition before we decide whether a given means is ordinary or extraordinary. Thus, for 
example, he sees the possibility of a diabetic with terminal cancer not taking insulin as 
perhaps an extraordinary means. He also emphasizes that we must consider the rights and 
duties of relatives and physicians when evaluating whether a given means of conserving life is 
ordinary or extraordinary.” 

95Gerald Kelly, S.J., “The Duty to Preserve Life,” Theological Studies (December 1951), 
XII(4), 550.  
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These definitions were the result of the four hundred year tradition 
of the Church and at the same time they possessed the capacity to 
assess the techniques and treatments of modern medicine. 

 
Clarifying the Ordinary and Extraordinary Means 

The work of Daniel Cronin further sharpened the distinction 
between the ordinary and extraordinary means of conserving life and 
even more completely illustrated the importance of the individual in 
his fullness, i.e., physical condition, mental and emotional state etc., 
as the integral cog in these determinations. In assessing Kelly’s 
definitions, Cronin concluded that they seemed too focused upon 
clinical procedures and thus weren’t broad enough to include other 
means of conserving life. In Cronin’s estimation, it was also 
incumbent upon a comprehensive definition to include the concept of 
reasonable difficulty within the ordinary means thereby demonstrating 
the belief that while a moral impossibility makes a particular action 
extraordinary, a reasonable difficulty did not. Finally, the addition of 
the other major elements that comprised the ordinary and 
extraordinary means enabled him to formulate the following 
definitions: 

Ordinary means of conserving life are those means commonly used in 
given circumstances, which this individual in his present physical, 
psychological and economic condition can reasonably employ with 
definite hope of proportional benefit. 

Extraordinary means of conserving life are those means not 
commonly used in given circumstances, or those means in common 
use which this individual in his present physical, psychological and 
economic condition can not reasonably employ, or if he can, will not 
give him definite hope of proportionate benefit.

96
 

Cronin was quick to point out that these definitions were not 
absolute norms.97 Accordingly, the individual person was the only 

                                                 
96Daniel Cronin, supra note 67 at 127-128. See: Sr. Elizabeth McMillan, R.S.M., “The 

Catholic Moral Tradition on Providing Food and Fluids,” Linacre Quarterly (November 
1987), 54(4), 56-57. 

97Ibid., at 128. See also: Daniel Cronin at 102. Here he explained the difficulty of 
establishing an absolute norm, particularly for the ordinary means. He remarked: “There are 
many factors in this notion of relativity. For example, the age of an individual…The person’s 
physical and psychological condition…His financial status…” See also: Thomas J. 
O’Donnell, S.J., supra note 75 at 62-64. 



 132 

person with the ability to accurately assess the benefits or burdens of a 
particular means for the simple reason that each person experienced 
the impact of a particular treatment, operation or medicine differently. 
What might be an ordinary means of conserving life for one person 
could be extraordinary for someone else. Kelly noticed this problem 
earlier when he remarked that: “The foregoing definitions do not 
avoid all difficulties. There is always difficulty in estimating such 
factors as ‘excessive,’ ‘reasonable hope,’ ‘proportional benefit,’ and 
so forth. But this difficulty seems inherent in all attempts to make 
human estimates, and it is doubtful that we can ever attain to a 
formulation that will entirely remove this problem.”98 Cronin did, 
however, examine each of the essential elements that comprised the 
ordinary and extraordinary means of conserving life to clarify the 
terms as sharply as possible.  

Within the domain of the ordinary means of conserving human life, 
there were five categories delineated by Cronin that made a particular 
aspect of healthcare or medical treatment ordinary and therefore 
obligatory: (1) Hope of a beneficial result (Spes salutis): The heart of 
this requirement was that any means to conserve life, whether natural 
or artificial, even common means like food and water, must offer a 
proportional benefit for them to acquire obligatory status. This benefit, 
based on the observations of De Lugo, i.e., the analogy of the man 
condemned to fire, “must be worthwhile in quality and duration. 
Furthermore, it must be worthwhile in consideration of the effort 
expended in using the means”;99 (2) Common use (media communia): 
Moral theologians from Vitoria to the present nearly all referred in one 
way or another to the requirement that the means used to conserve life 
be common. This stipulation applied to all aspects of care ranging 
from food to medicine to living conditions, even to the level of 
attention one gave to the preservation of his or her life. The care one 

                                                 
98Gerald Kelly, S.J., supra note 95 at 550-551. See also: Kevin O’Rourke and Dennis 

Brodeur, Medical Ethics: Common Ground for Understanding, Vol.II (The Catholic Health 
Association, St. Louis, MO, 1989), 127-128: They comment that “the theologians developing 
the Catholic tradition in regard to prolonging life did not seek to remove decisions of 
conscience from ailing individuals. Thus they did not compile a list of ‘objective means’ that 
were too painful, expensive, difficult, or embarrassing for everyone. Neither did they seek to 
determine what would constitute ‘a significant length of time’ to prolong life. Rather, they 
determined some generic reasons that would justify the choice of a good that indirectly led to 
death and called upon people to make the required specific applications.” 

99Daniel Cronin, supra note 67 at 100. 
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owed to the preservation of human life did not extend beyond normal 
conscientious observation. The relative nature of determining what 
precisely constituted “common” in this sense was based upon the 
following pillar of the ordinary means; (3) According to social 
position (secundum proportionem status): The factor of social status 
was intended to indicate the available economic resources possessed 
by a particular patient, which, could heavily impact the idea of what 
precisely would comprise “common” for such an individual. There 
were limits, however, to what even wealthy people would be required 
to do to preserve their lives;100 (4) Media non difficilia (means not too 
difficult to obtain or use): The conclusion reached by moral 
theologians determined that the operative concept here was that the 
means could not be excessively difficult to obtain if it was to remain 
obligatory for the person to employ. “They clearly state, however, that 
a moderate difficulty does not constitute an extraordinary means. 
Furthermore, from a study of their writings, one cannot say that the 
moralists teach that the terms « difficulty » and « ordinary means » are 
mutually exclusive.”101 This caveat applied to the acquisition of 
necessary foods and medicines, but also enduring pain and the risk of 
the treatment to name a few; (5) Media facilia (means are easy to 
obtain or use): Closely connected to, but less often used by moral 
theologians than media non difficila was the concept of media facilia. 
At its heart, the term signified that the means employed by an 
individual to conserve his or her life should be able to be obtained or 
used with a reasonable amount of convenience. Cronin pointed out 
that this did not imply that no difficulty whatsoever should be 
involved in using such means, but that the term “reasonable” was 
closer to the intended meaning of the term ‘easy to obtain or use.’102 

The elements gleaned from the Catholic moral tradition regarding 
the extraordinary means of conserving life were likewise categorized 
into five major areas: (1) Certain impossibility (Quaedam 
impossibilitas): The theological principle used by Cronin and other 

                                                 
100H. Jone and U. Adelman, Moral Theology (Westminster, Newman Press, 1948), n. 210, 

in Daniel Cronin, supra note 67 at 87. They commented: “They exempt even wealthy people 
from the necessity of going to a far-distant place or health resort. Even the wealthy would not 
be obliged to summon the best known physicians.” 

101Daniel Cronin, supra note 67 at 108. The writings of Tournely and Roncaglia apply 
here. 

102Ibid., at 99-112. See also: Gary M. Atkinson, supra note 79 at 110-111. 
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moral theologians was based upon the understanding that one was not 
always required to do a positive good; in this case, the human person 
was not always bound to conserve his life at all costs. Hence, the 
presence of a moral or physical impossibility, namely, a difficulty of 
sufficient magnitude to warrant a non-obligatory status relative to the 
condition of the patient, was enough to classify the difficulty as an 
extraordinary means of conserving life. In this instance, as with the 
other elements that comprised the ordinary and extraordinary means of 
conserving life, the crucial decision must lay with the person 
experiencing the difficulty;103 (2) Great effort (Summus labor and 
Media nimis dura): This guideline affirmed that while a person was 
obligated to expend reasonable levels of effort in the preservation of 
his life, any effort that extended beyond the level of reasonable to the 
excessive would be classified as extraordinary; (3) Unbearable pain 
and suffering (Quidam cruciatus and Ingens dolor): The intense 
experience of pain and suffering, relative to the condition of the 
individual person, was nearly always cited as grounds to declare a 
particular treatment, operation, or, type of care a moral impossibility. 
While the introduction of anesthetics have lessened the overwhelming 
presence of pain in the present age, it still remained a significant factor 
that must be assessed on a person by person basis; (4) Unreasonable 
expense (Sumptus extraordinarius, Media pretiosa ad Media 
exquisita): According to an individual’s social status or financial well-
being, the issue of excessive expense, relatively calculated, has been 
advanced by centuries of moralists as an extraordinary means; (5) 
Unreasoning fear or repugnance (Vehemens horror): The final 
category that denoted a moral impossibility pertained to instances in 
which a particular medical action produced intense levels of fear or 
disgust in the mind and heart of a patient. Under the circumstances in 
which a particular individual was so completely overcome with fear or 
repugnance, procedures of this nature could become extraordinary.104 

 

                                                 
103See: Gerald Kelly, supra note 87 at 206. 
104Daniel Cronin, supra note 67 at 112-126. See also: Gary M. Atkinson, supra note 79 at 

111. 
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Further Developments Regarding the Ordinary and Extraordinary 

Means 

The conclusion of the overview of the ordinary and extraordinary 
means of conserving life, specifically as it pertains to the PVS patient, 
is not complete without a momentary look at two major developments 
that have sprung from it. The first development within the tradition of 
the ordinary and extraordinary means came from an address by Pope 
Pius XII on the moral implications of prolonging life. In his remarks 
to a group of doctors and anesthesiologists in 1957, the Pope directly 
addressed the obligations of a person to conserve his life. He said: 

But normally one is held to use only ordinary means – according to 
circumstances of persons, places, times and culture – that is to say, 
means that do not involve any grave burden for oneself or another. A 
more strict obligation would be too burdensome for most men and 
would render the attainment of the higher, more important good too 
difficult. Life, health, all temporal activities are in fact subordinated to 
spiritual ends. On the other hand, one is not forbidden to take more 
than the strictly necessary steps to preserve life and health, as long as 
he does not fail in some more serious duty.

105
 

This statement of the Pope, in particular the phrases “would render 
the attainment of the higher, more important good” and the 
subordination of life to “spiritual ends,” became one focal point from 
which theologians argued the extraordinary, and therefore, non-
obligatory character of providing AAHN to patients whose condition 
is diagnosed as PVS.106 Kevin O’Rourke O.P., exemplified this 
position and stated, “Pope Pius XII, when speaking about life support 

                                                 
105Pope Pius XII, “The Prolongation of Life: An Address of Pope Pius XII to an 

International Congress of Anesthesiologists,” The Pope Speaks (November 24, 1957), 4(4) 
(1958), 395-396. See also: Russell E. Smith, “Ordinary Versus Extraordinary Means,” in 
Ethical Principle in Catholic Health Care, Edward J. Furton, ed., and Veronica McLoud Dort, 
asst. ed. (The National Catholic Bioethics Center, Boston, MA, 1999), 90, Smith stated that 
“in these four sentences, the Holy Father has summarized and ratified the theological tradition 
regarding the distinction between ordinary and extraordinary means. He does not embrace the 
‘clinical’ definition of ordinary means as entirely normative for ethical evaluation. Rather, the 
Pope understands the distinction to be determined by the relevant circumstances of the case in 
its clinical and personal dimensions.” 

106Kevin O’Rourke, O.P., Philip Boyle, O.P., Larry King, “The Brophy Case: The Use of 
Artificial Hydration and Nutrition,” Linacre Quarterly (May 1987), 54(2), 66-68; Kevin 
O’Rourke, O.P., “Should Nutrition and Hydration Be Provided to Permanently Unconscious 
and Other Mentally Disabled Persons?” Issues in Law and Medicine (1989), 5(2); Richard A. 
McCormick, “Moral Considerations’ Ill Considered,” America (March 14, 1992) 166(9), 214; 
Richard A. McCormick, “To Save or Let Die,” America (July 13, 1974), 131(1), 8. 
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systems, declared: ‘Life, health, all temporal activities are in fact 
subordinated to spiritual ends.’ Thus when the potential for spiritual 
function is no longer present, then it seems that all treatment or care 
efforts which would sustain physiological function are ineffective.”107  

The second important development within the Catholic moral 
tradition of the ordinary and extraordinary means of conserving life 
occurred due to confusion arising from the manner in which the 
healthcare community used the terms, in contrast to the traditional 
theological meaning of the terms. Bryan Jennett’s understanding of 
the ordinary and extraordinary means of conserving life highlighted 
the difficulty between the medical and theological confusion. He 
commented: 

Since the Pope’s 1957 declaration that physicians are normally 
obliged to use only ordinary means to preserve life, there have been 
debates about how to distinguish these from extraordinary treatments. 
Initially ordinary was taken to mean generally available and widely 
used, whilst extraordinary would include advanced technological 
methods that were scarce and expensive.

108
 

In an attempt to clarify the distinction between what the medical 
community understood as the definitional characteristics of the terms 
“ordinary” and “extraordinary,” described above by Jennett, and the 
theological understanding, which was significantly more nuanced than 
simple ease or difficulty in application, the CDF responded with its 
1980 Vatican Declaration on Euthanasia. The Declaration proposed 
that the terms used by moral theologians and medical personnel 
should shift away from the “ordinary” and “extraordinary” distinction, 
which had recently become a source of misunderstanding, to a 

                                                 
107Kevin O’Rourke, O.P., “Should Nutrition and Hydration Be Provided to Permanently 

Unconscious and Other Mentally Disabled Persons?” Issues in Law and Medicine (1989), 
5(2), 188. Other theologians disagreed with the interpretation given to Pius XII’s 1957 
statement. Among those who disagreed is: Rev. Msgr. Orville Griese, “Pope Pius XII and 
‘Medical Treatments’,” Linacre Quarterly (November 1987), 54(4), 43-49. 

108Bryan Jennett, M.D., The Vegetative State: Medical Facts, Ethical and Legal Dilemmas 
(Cambridge University Press, U.K., 2002), 105. Paul Ramsey proposed, particularly in the 
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Paul Ramsey, Ethics at the Edges of Life (Yale University Press, New Haven, 1978), 145ff. 
Robert Veatch made another proposal. His solution to the question of preserving life was to 
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Dying and the Biological Revolution (Yale University Press, New Haven, 1976), 77-115. 
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different set of terms that would be more specific. The document 
indicated that: 

In the past moralists replied that one is never obliged to use 
“extraordinary” means. This reply, which as a principle still holds 
good, is perhaps less clear today by reason of the imprecision of the 
term and the rapid progress made in the treatment of sickness. Thus 
some people prefer to speak of “proportionate” and “disproportionate” 
means. In any case, it will be possible to make a correct judgment as 
to the means by studying the type of treatment to be used, its degree of 
complexity or risk, its cost and the possibilities of using it, and 
comparing these elements with the result that can be expected, taking 
into account the state of the sick person and his or her physical and 
moral resources.

109
 

In this way, the CDF offered the terms “proportionate” and 
“disproportionate” as a substitute to avoid the confusion that had crept 
into the application the terms “ordinary” and “extraordinary.” Instead 
of just centering attention on the treatment alone as common and 
inexpensive or technologically advanced and expensive, as had been 
the practice within the medical community, the Catholic moral 
tradition pointed to more comprehensive guidelines. As Thomas 
O’Donnell indicated, the terms “proportionate” and “disproportionate” 
were not intended to classify means according to “a consideration of 
the therapeutic measures considered in themselves, but rather 
considered ‘relatively’ to the condition and circumstances of the 
individual patient.”110 The further contributions of the “Declaration on 
Euthanasia” will be discussed at greater length later in this chapter. 

                                                 
109CDF, “Declaration on Euthanasia,” supra note 36 at 156. See also: Russell Smith, 

“Ordinary Versus Extraordinary Means,” in: Ethical Principle in Catholic Health Care, 
Edward James Furton, ed., Veronica McLoud Dort, asst. ed. (The National Catholic Bioethics 
Center, Boston, MA, 1999), 89-90. As far back as Augustinus Lehmkuhl, S.J., the distinction 
between the theological understanding of the ordinary and extraordinary means and the 
medical interpretation of the same has been a part of the Catholic tradition. Fr. Lehmkuhl 
maintained that a person need not undergo a treatment involving pain, horror, or revulsion, 
even if that treatment was medically considered an ordinary means of conserving life. 

110Thomas J. O’Donnell, S.J., Medicine and Christian Morality, supra note 75 at 65. 
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Part II 

Karen Quinlan to Nancy Cruzan: The Defense of the Human 

Person in the Catholic Tradition 

 
THE CASE OF KAREN QUINLAN 

Karen Quinlan’s Medical Condition and the Subsequent Ethical 

Issues 

The first major encounter of modern healthcare and ethical 
decisionmaking regarding incompetent patients undoubtedly began 
with Karen Quinlan of New Jersey.111 Beginning with the moral 
implications of providing or withdrawing a mechanical ventilator to a 
young woman purportedly existing in a PVS condition, the Quinlan 
case was the starting point for one of the most hotly contested 
medical-moral issues in the twentieth century.112 On April 15, 1975, in 

                                                 
111It is interesting to note that but for two decisions, the Quinlan case would probably not 

have become the first landmark of the AAHN debate. In the first place, the Quinlan’s lawyer, 
Paul Armstrong, pursued a legal strategy that caused serious problems for Joseph Quinlan’s 
desire to be appointed Karen’s guardian. Gregory Pence stated that “The simplest and easiest 
legal route for the Quinlans would have been to retain guardianship of Karen and then have 
her moved to another hospital, where the respirator could have been disconnected. Armstrong 
may have botched the case by not pursuing this quiet strategy; instead, he raised the dramatic 
issue of letting Karen die…By announcing to Judge Muir that Joseph Quinlan wanted to 
disconnect Karen’s respirator, Armstrong tied Muir’s hands. A guardian must protect the 
interests of his or her ward; in this case, the ward was a vulnerable patient, and the question 
whether the patient was still a person had by no means been settled. Given Armstrong’s 
announcement, Muir could not have appointed Joseph Quinlan Karen’s guardian without 
begging the question whether Karen was a person and thus prejudging the case.” The second 
instance concerned the action of Karen’s doctors, Robert Morse and Arshad Javed, who were 
resistant to the decision to remove the respirator keeping Karen alive. Four months after the 
N.J. Supreme Court decision that allowed Joseph Quinlan to become Karen’s guardian and 
granting legal immunity to Morse and Javed for disconnecting Karen’s respirator, action was 
finally taken. Pence continued: “Instead of simply disconnecting Karen’s respirator, therefore, 
Morse and Javed decided to try to wean her from it…Eventually, Javed and Morse had Karen 
off the respirator for 4 hours; then, after intensive work over many weeks, for 12 hours. By 
late May of 1976, Karen was off the respirator altogether.” In the final analysis, if the 
Quinlan’s lawyer had been more experienced, or if Karen’s doctors had simply followed the 
direction of the N.J. Supreme Court and simply disconnected her from the respirator, the 
Quinlan Case would not have been the precedent setting event it eventually turned out to be. 
In: Gregory E. Pence, Classic Cases in Medical Ethics: Accounts of Cases That Have Shaped 
Medical Ethics, with Philosophical, Legal and Historical Backgrounds, Third Edition (The 
McGraw-Hill Companies, Inc., Boston, MA, 2000), 33-37. 

112While Karen Quinlan’s doctors, and other experts, testified that Karen was undoubtedly 
in a PVS condition, not all physicians and neurologist agreed that the medical evidence gained 
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the midst of celebrating a birthday party for a friend at a local bar, 
Karen, who had consumed a few drinks, complained of suddenly 
feeling faint and was driven home. When Karen and her friends 
arrived, she was put to bed and went instantly to sleep. Approximately 
fifteen minutes later, her friends looked in on her and realized that she 
wasn’t breathing; they proceeded to initiate mouth-to-mouth 
resuscitation while others called an ambulance. By the time the 
ambulance arrived at the hospital, Karen was breathing unassisted, but 
she remained in an unconscious state. She was admitted to the 
intensive care unit at Newton Memorial Hospital, where it was 
discovered that Karen might have been taking Valium in addition to 
consuming alcohol; if Karen had taken the two in combination, the 
danger was significant.113 Karen’s parents had difficulty accepting the 
possibility that their daughter might have taken drugs;114 however, “It 
is most likely that Karen had taken barbiturates, benzodiazapines, or 
both, in combination with alcohol. Then their cumulative effects, on 
an empty stomach, suppressed her breathing and caused anoxia – loss 
of oxygen to an area in this case the brain – which in turn caused 
irreversible brain damage.115 

Karen remained unconscious at Newton hospital; a respirator 
supported her breathing, and she was fed intravenously. On April 24th, 
nine days after her admission, she was transferred to St. Clare’s 
hospital and placed under the care of neurologists Robert Morse and 
Arshad Javed. In the months that followed, it became increasingly 

                                                                                                                   
from her autopsy concurred with this assessment. See: Paul A. Byrne, M.D. et al., “Quinlan 
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Ativan and Xanax). Benzodiazapines are a class of antianxiety drugs that act on specific nerve 
receptors in the brain. Barbiturates (or “downers”), by contrast, act more globally to depress 
the central nervous system. Both benzodiazapines and barbiturates are synergistic in that the 
effect of each intensifies in combination with alcohol. Also, alcohol potentiates barbiturates 
and antianxiety drugs: that is, the combined effect of alcohol and one of these drugs is greater 
than the sum of the two effects independently…The effects of drugs are further accelerated 
when there is no food in the intestine; and Karen, as noted above, may have been fasting.” In: 
Gregory E. Pence, Classic Cases in Medical Ethics: Accounts of Cases that Have Shaped 
Medical Ethics, with Philosophical, Legal, and Historical Backgrounds, Third Edition (The 
McGraw-Hill Companies, Inc., Boston, New York, San Francisco, 2000), 30. 

114Joseph and Julia Quinlan with Phyllis Battelle, Karen Ann: The Quinlan’s Tell Their 
Story (Doubleday & Company, Inc., Garden City, N.Y., 1977), 13. 

115Gregory E. Pence, Classic Cases in Medical Ethics: Accounts of Cases that Have 
Shaped Medical Ethics, with Philosophical, Legal, and Historical Backgrounds, Third Edition 
(The McGraw-Hill Companies, Inc., Boston, New York, San Francisco, 2000), 30. 
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apparent that Karen had slipped into a persistent vegetative state. 
Karen’s eyes would open, although they were disconjugate (each eye 
would move in different random directions), and at times she would, 
for no reason anyone could determine, seem to laugh or cry.116 Nearly 
every indication of Karen’s behavior seemed to be without cognitive 
purpose, yet some observations seemed to indicate the possibility of 
slight purposeful activity. On one occasion, several nurses related that 
Karen blinked her eyes two times on command and appeared to be 
responsive by moving her eyes when talked to.117  

While the presence of one slight indicator of possible 
responsiveness was unlikely to be considered conclusive evidence of 
awareness, Karen’s physicians were firm in their assessment that she 
was not brain-dead according to any legal definition. The results of 
her EEG showed that she had slow-wave activity, not an isoelectric 
pattern.118 Robert Muir, the New Jersey Superior Court judge, relied 
strongly upon the testimony of Dr. Morse in reaching his decision 
regarding the request of Joseph Quinlan to be named Karen’s legal 
guardian. In his concluding opinion, he relied on the fact that Dr. 
Morse had asserted with medical certainty that Karen Quinlan was not 
brain-dead. He pointed to the Ad Hoc Committee of Harvard Medical 
School Criteria,119 citing it as the ordinary medical standard for 

                                                 
116Ibid., at 31. For a fuller description of Karen Quinlan’s physical condition, see: 

Superior Court of New Jersey, “In the Matter of Karen Quinlan, an Alleged Incompetent,” in: 
The Right to Die Debate: A Documentary History, Marjorie B. Zucker, ed. (Greenwood Press, 
Westport, CT, 1999), Document 79, 145. 

117In the Matter of Karen Quinlan: The Complete Legal Briefs, Court Proceedings, and 
Decisions in the Superior Court of New Jersey (University Publications of America, 
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Paul A. Byrne, M.D., et al., “Quinlan Re-Examined,” Linacre Quarterly (May 1997), 64(2), 
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118Gregory E. Pence, supra note 115 at 31. See also: Paul A. Byrne, M.D., et al., “Quinlan 
Re-Examined,” Linacre Quarterly (May 1997), 64(2), 60, and, Hannah C. Kinney, et al., 
“Neuropathological Findings in the Brain of Karen Ann Quinlan: The Role of the Thalamus 
in the Persistent Vegetative State,” New England Journal of Medicine (May 26, 1994), 
330(21), 1469-1475. 
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respirator; (3) No reflexes; (4) Flat EEG for at least ten minutes of technically adequate 
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Definition of Irreversible Coma: Report of the Ad Hoc Committee of the Harvard Medical 
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determining brain death to validate his conclusion that Karen satisfied 
none of the criteria it contained.120 The extent of the damage to the 
higher functions of Karen’s brain apparently made a return to 
consciousness improbable in the extreme, while her brain stem was 
relatively unharmed, thereby making it possible for her involuntary 
systems to continue functioning.121 After months of observing Karen 
in her hospital bed with little or no cognitive response, and an 
extremely poor prognosis for a return to consciousness or recovery, 
Joseph and Julia Quinlan finally made the decision, with counsel from 
their parish priest, to petition that her respirator be removed. 

 
The Provision or Removal of a Ventilator 

In 1975, the permissibility of removing the ventilator sustaining the 
life of an incompetent person medically diagnosed to be in a PVS 
condition, was not a thoroughly considered option, particularly in light 
of the fact that death would soon follow once it was disconnected. The 
Catholic moral tradition, under the guidance of the ordinary and 
extraordinary means of preserving life principle, could be, and 
subsequently was applied by bishops and theologians in this situation. 
The position taken by Karen’s doctors, however, was primarily based 
upon the traditional practice of medicine to preserve human life, not to 
be a direct cause for its ending. Robert Morse and other medical 
experts called to testify regarding their opposition to the removal of 
Karen’s ventilator stated that the removal of a respirator was without 

                                                                                                                   
School to Examine the Definition of Brain Death,” Journal of the American Medical 
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120Justice Robert Muir, Jr., “Opinion in the Matter of Karen Quinlan,” In re Quinlan, 137 
N.J., super., 227 (1975) in: Thomas L. Beauchamp & Seymour Perlin, eds., Ethical Issues in 
Death and Dying (Prentice-Hall Inc., Englewood Cliffs, N.J., 1978), 285.  

121At the time of Karen Quinlan’s death, an autopsy was performed which determined the 
extent of her injuries. The physicians conducting the autopsy noted that “the pathologic 
features of Karen Ann Quinlan’s brain included bilateral and symmetric damage in the 
thalamus; bilateral scars restricted primarily to the parasagittal parieto-occipital region and 
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M.D., Ashok Panigrahy, B.A., Pieter Dikkes, B.A., and Robert Goode, M.D., 
“Neuropathological Findings in the Brain of Karen Ann Quinlan: The Role of the Thalamus 
in the Persistent Vegetative State,” New England Journal of Medicine (May 26, 1994), 
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precedent in medical tradition or practice.122 Speculation regarding the 
motivations that inclined Dr. Morse against the removal of Karen’s 
ventilator ranged from the perceived duty to do all possible to keep the 
patient alive, to an aversion against violating the ancient medical 
principle: primum non nocere (first do no harm). It was also suggested 
as likely that the specter of a malpractice suit leveled sooner or later 
against the doctors responsible for Karen’s death should the ventilator 
be removed weighed heavily in the medical and legal position of Drs. 
Morse and Javed.123 Wherever the greatest truth lies, many 
theologians questioned the refusal of Karen Quinlan’s doctors to allow 
the removal of her ventilator. John Connery summed up the 
consternation of many: “It is quite true that in the Quinlan case there 
may have been an initial obligation to use a respirator due to the 
uncertainty of the prognosis. But if the doctors had known at that time 
what they know now, there would have been no clear obligation even 
then.”124 

After several abortive attempts, the legal foothold that finally 
tipped the scales in the favor of Joseph and Julia Quinlan and their 
lawyer Paul Armstrong was based on the right to privacy recently 
argued and adopted in the 1965 Supreme Court case Griswold v. 
Connecticut. The Quinlan’s proffered verbal evidence that Karen had 
twice, in February 1974 and March 1975, indicated that she would not 
wish to be kept alive as a vegetable on machines.125 Yet the success of 
this argument was not immediate. Karen’s statements and the 
argument based upon the right to privacy were not substantive enough, 
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official position of the AMA was that it was permissible not to put a patient on a respirator; 
but once a patient was on a respirator, it was not permissible to take that patient off if the 
intention was to allow death to occur,” Ibid., at 36. See also: Paul A. Byrne, M.D., et al., 
“Quinlan Re-Examined,” Linacre Quarterly (May 1997), 64(2), 60.  

123Ibid., at 32: He stated: “At that time, Kenneth Edelin was a senior resident in obstetrics 
at Boston City Hospital, where he performed a very late second-trimester abortion by 
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125Superior Court of New Jersey, “In the Matter of Karen Quinlan, an Alleged 
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in Judge Muir’s assessment, to override the State’s interest in 
preserving her life, and as a result, to convince him to allow the 
removal of Karen’s respirator. His reasoning was that: 

She made these statements at the age of twenty. In the words of her 
mother, she was full of life. She made them under circumstances 
where another person was suffering, suffering in at least one instance 
from severe pain. While perhaps it is not too significant, there is no 
evidence she is now in pain. Dr. Morse describes her reacting to 
noxious stimuli – pain – as reflex but not indicative that she is sensing 
the pain as a functioning human being does...The conversations with 
her mother and friends were theoretical ones. She was not personally 
involved. It was not under the solemn and sobering fact that death is a 
distinct choice.

126
 

He ultimately based his argument not on the right to privacy, but on 
the State’s interests in protecting the sanctity of life and the belief that 
such decisions should be left in the hands of the medical profession. 
Since Karen’s doctors did not testify that her condition was hopeless, 
and since they deemed it a duty to continue providing the ventilator, 
the State was obligated to reject the right to privacy as superior to its 
own interests, particularly from verbal statements made by people 
other than Karen herself. Judge Muir believed that “The single most 
important temporal quality Karen Ann Quinlan has is life. This court 
will not authorize that life to be taken from her.”127 

Several months later, in January 1976, the New Jersey Supreme 
Court reversed Judge Muir’s decision and ruled unanimously in favor 
of the Quinlans. The Court determined that Karen’s right to privacy 
was of sufficient strength to allow her family, namely, her father, to 
exercise it for her, even if that decision was to remove a ventilator so 
that she could die.128 The prime motivating factor in the Court’s 
decision was the assessment that Karen was in an irreversible 
condition from which there was no hope of recovery, a doomed 
existence, purely biological and vegetative. The Court wrote, “We 
have no doubt, in these unhappy circumstances, that if Karen were 
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herself miraculously lucid for an interval (not altering the existing 
prognosis of the condition to which she would soon return) and 
perceptive of her irreversible condition, she could effectively decide 
upon discontinuance of the life-support apparatus, even if it meant the 
prospect of natural death.”129 

The ruling by the lower court founded on the State’s interest in 
preserving the life of individuals like Karen Quinlan was completely 
overruled by the higher court. The N.J. Supreme Court saw no 
compelling reason to force patients to endure treatments that offered 
no hope of a return to sapient or cognitive life. The principle used by 
the Court, applied in later determinations of this sort, was the 
following: “We think that the state’s interest contra weakens and the 
individual’s right to privacy grows as the degree of bodily invasion 
increases and the prognosis dims.”130  

 
The Provision of AAHN to Karen Quinlan 

The crux of the Quinlan case revolved primarily around the legal 
and moral permissibility of removing the ventilator that sustained 
Karen Quinlan’s life, as well as the legality of a family member’s 
authority to make life and death decisions for an incompetent patient. 
At this early stage in the medical-moral debate, the concept of 
removing food and fluids from an incompetent patient did not even 
appear as a remote possibility, as can be easily demonstrated with a 
few examples. First, as previously noted, the claim of Karen’s 
physician that “there was no medical precedent allowing him to 
disconnect Karen’s respirator” demonstrated that even a means 
considered extraordinary by most theologians and ethicists was not 
even considered as an ethical possibility by a large segment of the 
medical community at this time. Second, also indicative of the 
overwhelming approval for providing food and water to incompetent 
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patients was the now famous response of indignation that Joseph 
Quinlan delivered to a question pertaining to Karen’s feeding IV: “Mr. 
Quinlan, however, expressed amazement when asked whether he 
wanted the IV removed, replying, ‘Oh no, that is her nourishment.”131 
Even ten years later, when the opinions of many medical professionals 
and ethicists had undergone significant changes regarding the 
provision of AAHN to PVS patients, Joseph Quinlan continued to care 
for his daughter. He said, “I talk to her, see if there is anything I can 
do to make her comfortable. Sometimes there is. If she is grimacing, 
there are little things I can do like moving her feet or combing her 
hair. It makes me feel good to know there are little things I can do to 
see her sleeping peacefully when I leave.”132  

Not long after the Quinlan case, particularly when it became 
apparent that Karen was able to breathe on her own without the 
assistance of a ventilator, the imaginations of many medical and 
ethical professionals were opened to the possibility of a person 
subsisting for years in a PVS condition. A consequence of Karen 
Quinlan’s tenacity was a rise in speculation regarding the medical, 
moral and legal ramifications inherent in a decision to remove life 
sustaining food and fluids from patients in similar situations. In the 
space of a few short years, the heart of the medical-moral debate 
concerning incompetent patients had moved completely beyond the 
use or removal of a ventilator to the provision or 
withholding/withdrawal of AAHN. “The nub of the Quinlan case was 
whether to continue the use of a respirator. The question was not 
formally raised whether to continue the assisted feeding of Karen 
Quinlan, but in the space of just ten years (1975–1985) that became 
the only question in the case of Claire Conroy.”133 
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Statement of the Church Regarding Karen Quinlan 

Bishop Lawrence Casey of Paterson, New Jersey delivered an 
official statement on Karen Quinlan’s condition and the request of her 
parents to remove the ventilator sustaining her life. The statement he 
issued was brief, but multi-faceted. First, it established the 
competency of the bishop to speak with authority for the Church; 
second, it presented the relevant aspects of the Catholic moral 
tradition regarding the dignity of the human person, particularly 
regarding life duties and the limits of preserving life; third, it 
connected the Catholic moral tradition to the specifics of the Quinlan 
case; fourth, the bishop addressed the interrelationship and limits of 
the medical, theological and legal fields as they interacted with each 
other in this case and in general; and finally, he noted the precedent 
setting nature of Karen Quinlan’s condition.134 Two of the elements of 
Bishop Casey’s statement are worthy of particular interest to this 
discussion.  

First, drawing from the address of Pope Pius XII, Bishop Casey 
focused his remarks on the distinction between the ordinary and 
extraordinary means of conserving life, noting that the human person 
was only required to use ordinary means but he or she could forgo 
extraordinary means. Because of this distinction within the Catholic 
moral tradition, and the particulars of Karen’s medical condition, he 
found no reason to oppose the request of Joseph and Julia Quinlan 
regarding the removal of her ventilator: 

Competent medical testimony has established that Karen Ann Quinlan 
has no reasonable hope of recovery from her comatose state by the use 
of any available medical procedures. The continuance of mechanical 
(cardiorespiratory) supportive measures to sustain continuation of her 
body functions and her life constitute extraordinary means of 
treatment. Therefore, the decision of Joseph and Julia Quinlan to 
request the discontinuance of this treatment is, according to the 

teachings of the Catholic Church, a morally correct decision.
135

 

In this specific instance, the bishop observed that the crucial 
element making the use of the mechanical ventilator an extraordinary 
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means of conserving life for Karen Quinlan was the complete absence 
of hope for recovery. The breathing apparatus merely blocked her 
natural dying process with no measurable gain resulting from its use. 

The other noteworthy contribution within Bishop Casey’s 
statement was his legitimate concern for the likely precedents that 
could potentially result from the Quinlan case. His greatest concern 
was whether, in future situations like Karen’s, people would be able to 
separate a person’s moral choice to forgo an extraordinary means of 
conserving life, namely, excessively burdensome, too costly, or 
inconvenient, and not offering proportional benefit, from euthanasia. 
Acknowledging the testimony of medical personnel who recounted the 
existing, albeit not widely known, practice of withholding or 
withdrawing treatments deemed extraordinary from terminal patients 
who had no hope for any level of recovery, he asked:  

What may be the overriding issue in this case is whether society is 
prepared to distinguish in law and in practice between the non-
obligation to use extraordinary means of treatment in cases that are 
determined by competent medical authority to be hopeless and 
euthanasia, so-called mercy killing. Can society understand and accept 
the distinction between the right to die a natural death peacefully, and 
the call for a right to take another’s life or the life of oneself even for 
reasons of compassion?”

136
  

The answer to this question was less positive than one would hope 
as evidenced by the occasions when the decision to forgo 
extraordinary means or the application of the principle of double 
effect was, in certain circumstances, deemed “Catholic euthanasia.”137 
In spite of misunderstandings, however, efforts have been made to 
clarify the differences between the extraordinary means of conserving 
life and euthanasia. The recently revised Ethical and Religious 
Directives for Catholic Health Facilities (ERD) issued by the National 
Conference of Catholic Bishops (NCCB) in 1975 lightly touched upon 
the distinction between the extraordinary means and euthanasia, but 
offered little in the way of expanding beyond a basic principle. It 
simply says, “Euthanasia (“mercy killing”) in all its forms is 
forbidden. The failure to supply the ordinary means of preserving life 
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is equivalent to euthanasia. However, neither the physician nor the 
patient is obliged to use extraordinary means.”138 The 1980 Vatican 
Declaration on Euthanasia provided a significantly more detailed 
description of the differences between euthanasia and the choice to 
forgo an extraordinary means of conserving life, but in the final 
analysis, a degree of confusion between the two continued to exist as 
illustrated in the following statement by a Catholic commentator: 

The third and final point is that raised by O’Callaghan who pointed 
out that it is hard at times to distinguish between euthanasia and the 
withdrawal of extraordinary means. This is especially true today when 
many times passive euthanasia is defined as the withdrawal of exotic 
life support systems for a given patient. It seems that because of the 
emotional overtones connected with the word, Church leaders are 
afraid to admit that Catholic moral theology has always allowed 
“passive euthanasia” as it is defined today, and are thus unsupportive 
of legislation allowing precisely this in certain parts of the United 
States at the present time.

139
 

Further clarification of the crucial separation between the decision 
to forgo extraordinary means of conserving life and euthanasia was 
routinely made by theologians to clearly distinguish one from the 
other. In 1987 Msgr. William Smith wrote: 

However, the present danger and greatest current confusion concerns 
so-called PASSIVE (negative) euthanasia which appears in most 
legislative proposals and, increasingly in some court decisions. At 
first, “passive” euthanasia seems to reflect the conventional 
ordinary/extraordinary distinction just mentioned, but it does not do so 
properly or completely. The term “passive” connotes “omission” (a 
withholding, a withdrawal) of some treatment or procedure. But the 
term “passive-omission” is inherently ambiguous until and unless it is 
determined what kind of means is being passively omitted, withheld 
or withdrawn. On the one hand, the passive omission of an 
extraordinary means is NOT euthanasia and should not be so called. 

                                                 
138National Conference of Catholic Bishops (NCCB), “Ethical and Religious Directives 

for Catholic Health Facilities,” (November 1971; Revised 1975), 28; in: Pastoral Letters of 
the United States Catholic Bishops, Hugh Nolan, ed., Vol. III (United States Catholic 
Conference, Washington, D.C., 1983), 279. 

139Rev. James J. McCartney, “The Development of the Doctrine of Ordinary and 
Extraordinary Means of Preserving Life in Catholic Moral Theology Before the Karen 
Quinlan Case,” Linacre Quarterly (August 1980), 47(3), 222. 



 149 

But on the other hand, the passive omission of an ordinary means is 
euthanasia and should be so called.

140
 

In the final analysis, however, Bishop Casey’s hope to separate the 
removal of a ventilator from Karen Quinlan from the concept of 
euthanasia has proved to be largely unsuccessful. To this day the 
Quinlan case is widely considered to be the initial step in the process 
to acquire greater and greater liberties for individual self-
determination in healthcare decisions, even to the point of euthanasia 
and physician-assisted suicide. Dr. Marcia Angell provided a succinct 
statement in this regard when she remarked that, “We owe Joseph and 
Julia Quinlan, Karen’s parents our gratitude for turning their personal 
calamity into a public benefit by launching the right-to-die movement. 
Without this movement we would not have our present right to 
prepare advance directives or living wills that permit us to name a 
proxy decision maker and to authorize discontinuation of treatment 
under specified circumstances.”141 

 
 

THE PROGRESSION OF CATHOLIC TEACHING 

Documents of the Church 

The ordeal of Karen Quinlan, while groundbreaking in and of itself, 
did not initiate an immediate response from the Church that 
specifically centered on the condition of the PVS patient and the 
obligation to preserve his life. The Church, in the middle to late 
1970’s, relied heavily upon its tradition of the ordinary and 
extraordinary means of conserving life and the statement of Pope Pius 
XII, entitled “The Prolongation of Life,” which addressed artificial life 
support techniques and their application to the unconscious patient. 
The statements issued by official bodies in the Church from 1975 to 
the mid 1980’s discussed more general issues regarding healthcare or 
focused primarily on end of life issues, especially euthanasia. 
Statements that pertained directly to the PVS patient did not begin to 
appear until the middle 1980’s. The documents that are explored in 
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this section demonstrate the development and application of Church 
teaching regarding the dignity of the human person and the sanctity of 
human life; they try to formulate much-needed guidelines, particularly 
in a medical climate filled with increasingly effective life-saving 
technologies. The statements issued by the Church address the moral 
duties, responsibilities and limits of treating seriously ill, terminally 
ill, and permanently unconscious patients. The issue of food and fluid 
provision to permanently unconscious patients begins to take on 
greater and greater significance. While many of the documents treated 
here do not possess the authority of defined magisterial teaching, 
theologians, bishops’ conferences and medical and legal professionals 
regularly cite the documents as authoritative teaching on the proper 
level of care for the PVS patient. 

 
1971/1975 Ethical and Religious Directives for Catholic Health 

Facilities 

The 1975 Ethical and Religious Directives for Catholic Health 
Facilities (ERD) was a revised edition of directives promulgated four 
years earlier. The overarching purpose of the ERD was to identify the 
fundamental characteristics setting a Catholic health facility apart 
from other healthcare institutions. In their words, “Any facility 
identified as Catholic assumes with this identification the 
responsibility to reflect in its policies and practices the moral 
teachings of the Church, under the guidance of the local bishop…the 
Catholic health facility is needed as a courageous witness to the 
highest ethical and moral principles in its pursuit of excellence.”142 
The ERD acknowledged that the foundation upon which it rested was 
grounded upon unchanging moral absolutes, and the judgments made 
regarding particular medical procedures were based fully upon their 
influence. However, the Directives were quick to point out that the 
moral acceptance or prohibition of specific medical procedures as they 
were applied to individual cases might later be modified as further 
scientific development and/or theological study sheds more light on 
the subject.143 
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The negative absolutes outlined by the ERD were primarily 
directed against procured abortion and sterilization as outlined in Pope 
Paul VI’s 1968 encyclical, Humanae Vitae; however, particular note 
must be made of the seminal statements that condemned euthanasia. 
The subject of euthanasia and the obligations and options regarding 
the preservation of human life will be explored in greater detail in the 
1980 Vatican Declaration on Euthanasia. Here, the Directives stated: 
“The directly intended termination of any patient’s life, even at his 
own request, is always morally wrong,” and later in the document: 
Euthanasia (“mercy killing”) in all its forms is forbidden.”144 Care was 
taken to separate a willful act of euthanasia that was always prohibited 
from a choice to forgo an extraordinary means of conserving life, 
which was not obligatory for any patient to employ. In addition, the 
ERD alluded to the principle of double effect stating that “It is not 
euthanasia to give a dying person sedatives and analgesics for the 
alleviation of pain, when such a measure is judged necessary, even 
though they may deprive the patient of the use of reason, or shorten 
his life.”145 Finally, the Directives addressed the issue of organ 
transplantation and adamantly stipulated that a patient from whom 
vital organs were taken must be declared dead before any removal 
could take place.146 Over time, the matter of acquiring healthy organs 
for transplantation would escalate into a potentially more significant 
problem for the PVS patient as medical techniques to utilize donated 
organs improved. Once organ transplantation became a reasonably 
successful option in medicine the demand and the pressure to discover 
reliable sources of organs inevitably led to the PVS patient. William 
E. May warned of this pressure in the following statement: 

It would be foolish to ignore the fact that attempts to “update” death 
have not also been influenced, and greatly so, by the enormous strides 
in transplant surgery and the need to find suitable organs. Indeed, 
many influential persons today claim that a human person is ‘dead’ 
when the functioning of the neocortex of the brain is irreversibly lost 
so that the individual an no longer engage in the cognitive/affective 
activities specific to human persons. In this view, an individual living 
human body capable of breathing, circulating blood, and assimilating 
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145Ibid., at 279 § 29. 
146Ibid., at 279 § 31. 
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nourishment on its own, without the aid of any technological 
instrumentation, can be regarded as a cadaver, a corpse, and hence 
potential source of vital organs for those in need of such.

147
 

Another important aspect of the ERD involved the nascent issue of 
patient self-determination.148 In the first place, the Directives indicated 
a realization that the dignity of the human person required him to have 
a voice in his own treatment. This concept, dramatically argued in the 
public forum in the Quinlan case, dovetailed with a wider societal 
move away from the traditional paternalistic approach in the doctor–
patient relationship towards one characterized by the exercise of 
greater patient autonomy in medical decision making.149 The ERD, 
pointing to the dignity of the human person and his right to receive 
care commensurate with that dignity, indicated that “The procedures 
listed in these Directives as permissible require the consent, at least 
implied or reasonably presumed, of the patient or his guardians. This 
condition is to be understood in all cases.”150 The recognition of the 
patient’s right and responsibility to give consent to medical procedures 
was not an absolute one, however. As noted above, the patient had no 
right to exercise his personal autonomy with a decision to terminate 
his life. The issue of autonomy and self-determination, which received 
a burst of acceptance through the Quinlan case, was one that, on the 
one hand acknowledged the dignity of the human person. On the other 
hand, taken to the extreme, unbridled autonomy had serious negative 
implications for the Catholic understanding of human dignity and the 
limits of his rights to act regarding his life.151 

                                                 
147William E. May, Catholic Bioethics and the Gift of Human Life, supra note 2 at 285. 
148Edmund D. Pellegrino and David C. Thomasma, For the Patient’s Good: The 

Restoration of Beneficence in Health Care (Oxford University Press, New York and Oxford, 
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1980 Declaration on Euthanasia 

The Declaration on Euthanasia was a brief document promulgated 
by the Congregation for the Doctrine of the Faith to address the 
societal changes that had developed from rising fears of prolonged 
suffering and death as a result of current medical advances.152 Even 
though the Declaration was written four years after the conclusion of 
the Quinlan case, it did not contain any direct reference to the 
condition of the PVS patient, nor were there any direct statements 
pertaining to the provision of food and water to permanently 
unconsciousness or other seriously ill patients. Despite this, however, 
the Declaration was a foundational document in the medical-moral 
debate regarding care for seriously debilitated patients. It set the 
negative boundary to safeguard the weak and vulnerable by defining 
and condemning euthanasia, and, most important for this discussion, it 
broadly outlined the moral duties and limits of life-sustaining medical 
treatments. 

One of the primary goals of the Declaration on Euthanasia was to 
firmly uphold the dignity of the human person and to condemn any 
crimes against the good of his life, which was, the Declaration noted, 
“the basis of all goods, and is the necessary source and condition of 
every human activity and of all society.”153 With this in mind, the 

                                                                                                                   
upon the self is legitimately relieved, even mercifully and honorably so, by recognizing the 
right to self-determination, and that what the individual wants – a deliberately chosen death 
administered (or assisted) by another is appropriate as a way of relieving suffering. Yet notice 
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experience…We would also be declaring that a life not marked by self-control, self-
determination, is a meaningless one once burdened with unwanted suffering.” Daniel 
Callahan, The Troubled Dream of Life: In Search of a Peaceful Death (Georgetown 
University Press, Washington, D.C., 2000), 98-99. 
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with human dignity. CDF, “Declaration on Euthanasia,” supra note 36 at 154-155. 
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Declaration affirmed the Catholic moral tradition and supported the 
following conclusions: (1) making an attempt on the life of an 
innocent person is a violation of a fundamental right and seriously 
contrary to God’s love for that person; (2) the purpose of human life is 
union with God, and, therefore, the human person is obliged to live 
according to God’s plan; and (3) since God is the author of life, no 
human person can intentionally attempt to end his life (excluding the 
noble sacrifice of one’s life for a higher good) without rejecting God’s 
sovereignty over life; suicide, therefore is equally wrong as murder.154 

From these principles, the CDF formulated a working definition of 
euthanasia, which, while departing from its original meaning from the 
Greek, was more applicable to the modern development of the 
concept. They defined euthanasia in the following manner: 

By euthanasia is understood an action or an omission which of itself 
or by intention causes death in order that all suffering may in this way 
be eliminated. Euthanasia’s terms of reference, therefore, are to be 
found in the intention of the will and in the methods used.

155
 

The Declaration’s definition made a distinction here that will have 
implications for the decision to provide or withhold/withdraw AAHN 
from the PVS patient. The definition asserted that euthanasia could be 
either killing as an action, or the choice not to act when one was 
obliged to act. This statement highlighted a critically valuable 
distinction within the PVS and AAHN provision question because the 
omission referred to in the definition of euthanasia pertained to the 
intentional withholding of a thing one would be morally required to 
provide, i.e., an ordinary means of conserving life. Conversely, the 
refusal to employ, or a decision to withdraw, an extraordinary means 
of conserving life was not morally obligatory, thus separating it from 
euthanasia because death was not intended, simply acknowledged as 
imminently inevitable and allowed to take its natural course.156 
O’Rourke and Ashley stated the case in the following manner: 
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Such a refusal is not the equivalent of suicide; on the contrary, it should be considered as an 
acceptance of the human condition, or a wish to avoid the application of a medical procedure 
disproportionate to the results that can be expected, or a desire not to impose excessive 
expense on the family or the community.” Ibid., at 156. 
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It is essential to note that according to this definition, although 
euthanasia can be performed either by commission or omission, it is 
performed by omission only if “the intention” of the omission is to 
“cause death in order that all suffering may be eliminated.” When the 
omission does not have this purpose, but is the result of a decision that 
treatment to sustain life is no longer beneficial to the patient and 
therefore no longer obligatory, the action is not euthanasia.

157
 

Another important contribution of the Declaration was the proposal 
by the CDF to employ the terms “proportionate” and 
“disproportionate” in relation to the condition of the patient to 
distinguish between treatments that would be obligatory and those that 
a person could forgo. While not all moralists were entirely 
comfortable with the use of these terms in place of the traditional 
terms “ordinary” and “extraordinary” largely because they could be 
mistakenly associated with proportionalism (a theological 
methodology later rejected by Pope John Paul II in 1993), the purpose 
of the Declaration in this instance was to acknowledge and facilitate a 
clarification of the present difficulties that had arisen in the 
unintentional melding of moral principles with medical 
terminology.158 The Declaration provided a set of guidelines to clarify 
the application of the “proportionate” and “disproportionate” 
terminology to the medical decision making process. According the 
Declaration: (1) a patient is allowed to use the most advanced and/or 
experimental medical techniques to treat a condition if there is no 
other possibility for treatment; (2) a patient has the option of later 
ceasing the use of this type of experimental treatment if the results do 
not approach the intended level of expectation, while also taking into 
account the advice of the doctors caring for the patient and the 
reasonable requests of the family; (3) a patient has the right to choose 
to employ only normal medical treatments available to medical 
science without having burdensome or risky options forced upon him. 

                                                 
157Benedict M. Ashley, O.P., and Kevin O’Rourke, O.P., Health Care Ethics: A 

Theological Analysis, Fourth Edition (Georgetown University Press, Washington, D.C., 
1997), 417. 
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In this instance, the patient is merely accepting the natural course of 
his life and avoiding the use of medical techniques that produce a 
disproportionate amount of burden; (4) Finally and most importantly 
for this discussion, the Declaration stated that: 

When inevitable death is imminent in spite of the means used, it is 
permitted in conscience to take the decision to refuse forms of 
treatment that would only secure a precarious and burdensome 
prolongation of life, so long as the normal care due the sick person in 
similar cases is not interrupted.

159
 

The important point in this paragraph near the end of the 
Declaration concerned the use of “normal care” which should not be 
interrupted in the case of a patient who had, in good conscience, 
refused other forms of burdensome treatments near the end of his life. 
Enormous energy was expended by medical, legal and ethical 
professionals to determine an answer to the question: What constitutes 
“normal care?” O’Donnell indicated that, “there seems to be a clear 
reference to what we have previously called ‘minimal means,’ which 
must always be used. These would be food and liquids when they can 
be ingested normally, clearing air passages, basic hygienic and 
comfort measures, etc.”160 While O’Donnell seemed to be interjecting 
his own preference, in particular the phrase, “foods and liquids when 
they can be ingested normally,” into his interpretation of the 
Declaration, the question about the classification of food and fluid 
delivery highlighted a central point of contention concerning the PVS 
patient that was hotly debated in Catholic theological circles, as well 
as in the medical and legal professions.161 
1981 Questions of Ethics Regarding the Fatally Ill and the Dying 

The document presented by the Pontifical Council on Health 
Affairs Cor Unum (PCHA), writing in response to questions asked by 
doctors, hospital chaplains and nurses offered only a slightly more 
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focused treatment on the moral ramifications of providing or 
withholding/withdrawing AAHN to unconscious patients than did the 
Declaration on Euthanasia. Like the Declaration, the Cor Unum 
document grounded its discussion of the care for terminally ill and 
dying patients upon the Christian vision of human life as a gift given 
by the Creator that human beings must care for and not dispose of in 
any manner they saw fit. The Cor Unum document was originally 
written in 1976, and used the terms “ordinary” and “extraordinary” to 
distinguish those means of preserving life that were obligatory from 
those that were optional. In their assessment: 

Life within the compass of time is a basic value but is not an absolute; 
and we find, consequently, that we must demarcate the limits of the 
obligation to keep oneself alive. The distinction between “ordinary” 
and “extraordinary” measures expresses this truth and applies these 
limits to concrete cases. The use of equivalent terms, particularly the 
words “care suited to the real needs,” perhaps expresses the concept 
more satisfactorily.

162
 

The document separated the constitutive elements of the ordinary 
and extraordinary means according those it determined to be 
objective, e.g., based upon the expense of a proposed treatment or the 
medical characteristics of that treatment, and those it considered to be 
subjective, e.g., the anxiety levels of the patient or the revulsion he 
may experience at the thought of a particular treatment. Treatment 
decisions were then made after assessing the proportionate 
relationship between means employed with the result intended by its 
use.163 

The particular element of the Cor Unum document that was of 
great importance to the discussion of providing or withholding/ 
withdrawing AAHN from PVS patients was its emphasis on what it 
called “minimal measures.” The document commented that although a 
person had no moral obligation to pursue and employ an extraordinary 
means of conserving life, the obligation to use obligatory minimal 
measures was quite firm. The document stated: 
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On the contrary, there remains the strict obligation to apply under all 
circumstances those therapeutic measures which are called “minimal”: 
that is, those which are normally and customarily used for the 
maintenance of life (alimentation, blood transfusions, injections, etc.). 
To interrupt these minimal measures would, in practice, be equivalent 
to wishing to put an end to the patient’s life.

164
 

In this statement, the provision of nourishment was considered to 
be a minimal means that simply maintained life itself and as a result 
was nearly always required. A decision not to provide such 
nourishment, the document indicated, would be a sign that the death of 
the patient was the intention of the action, thereby describing 
euthanasia by omission. The introduction of the category “minimal” 
seemed to indicate that the provision of AAHN could be considered a 
customary maintenance feature to healthcare, and yet such an 
interpretation could be misleading. Although numerous theologians 
and medical professionals might agree with the conclusion reached by 
the PCHA document, because no mention was made regarding the 
methods of food and fluid delivery, in the end, theologians and 
ethicists could simply agree with Thomas O’Donnell’s earlier 
statement that alimentation was a minimal means only when the 
nourishment could be ingested normally.165 

 
1985 Guidelines for Legislation on Life-Sustaining Treatment 

The NCCB Committee for Pro-Life Activities issued a statement 
towards the end of 1984 to address some noticeable areas of confusion 
regarding the treatment of terminally ill patients; it made several small 
contributions to this topic. First, establishing itself firmly within the 
principles of the Catholic moral tradition, the Guidelines affirmed the 
dignity of the human person, recognized the fundamental good of the 
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person’s life and strongly rejected any violations of that life when it 
nears its end, particularly from euthanasia and suicide. Second, the 
Guidelines acknowledged the condition of human suffering and the 
invitation available to the person to willingly share in the sufferings of 
Christ; however, specific mention was also made of the goodness 
inherent in relieving pain and suffering as long as it did not interfere 
with a person’s moral and religious obligations.166 Third, consistent 
with previous documents, the Guidelines reiterated the obligation 
incurred by all persons to properly nurture the gift of life, but it also 
reminded people that they were not obligated to pursue every 
available medical treatment in an effort to preserve their lives. Only 
those means that offered a reasonable hope of benefit and were not 
unduly burdensome were obligatory.167 Finally, in a manner similar to 
that of Pope John Paul II in Evangelium Vitae,168 the Committee for 
Pro-Life Activities also intended this document for the entire human 
community, not simply those of the Catholic faith group. They stated 
that: 

Although these principles have grown out of a specific religious 
tradition, they appeal to a common respect for the dignity of the 
human person rather than to any specific denominational stance. We 
offer them without hesitation to the consideration of men and women 
of good will, and commend them to the attention of legislators and 
other policy-makers. We see them as especially appropriate to a 
society which, whatever its moral and political pluralism, was founded 
on the belief that all human beings are created equal as bearers of the 
inalienable right to life.

169
 

Next, the legislative guidelines promulgated by the Committee for 
Pro-Life Activities outlined several instructions that clearly 
demonstrated a move towards a specific mention of the PVS patient 
and the provision of AAHN. First, the Guidelines indicated that all 
legislation pertaining to terminally ill patients should begin from the 
position that all people, even the disabled, elderly, and those near 
death have a fundamental right to life and that terms glamorizing 
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death, i.e., “the right to die,” and “death with dignity,” were 
counterproductive to this position.170 The second statement was even 
stronger and more significant for the purpose of this dissertation. It 
directed legislators to “Recognize that the right to refuse medical 
treatment is not an independent right, but is a corollary to the patient’s 
right and moral responsibility to request reasonable treatment. The law 
should demonstrate no preference for protecting only the right to 
refuse treatment, particularly when life-sustaining treatment is under 
consideration.”171 The focus solely on the right to refuse treatment will 
later become a significant aspect in several major cases regarding the 
provision or withholding/withdrawal of life-sustaining treatment.172 In 
the understanding of the Guidelines, caution needed to be exercised to 
ensure that the autonomy proper to the human person, e.g., his duty to 
care for his health and the good of his life, was recognized without 
stepping beyond his purview as a steward of life. The proper exercise 
of autonomy was especially pertinent in the case of life-sustaining 
treatments.  

The most applicable statement made by the Guidelines strongly 
indicated the necessity to provide AAHN to the PVS patient. The 
Guidelines stated that people must “Recognize the presumption that 
certain basic measures such as nursing care, hydration, nourishment 
and the like must be maintained out of respect for the dignity of every 
patient.”173 Although there was as yet, no specific mention of the PVS 
patient or the term artificial nutrition and hydration, the Guidelines did 
stipulate that vulnerable patients needed to be protected. The 
Guidelines were promulgated to “Protect the interests of innocent 
parties who are not competent to make treatment decision on their 
own behalf. Life-sustaining treatment should not be discriminatorily 
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withheld or withdrawn from mentally incompetent or retarded 
patients.”174 Here, no attempt was made to elucidate with greater 
specificity what degree of incompetence was indicated, nor was there 
any exactness in what limits were placed upon not discriminatorily 
withholding or withdrawing life-sustaining treatments. However, the 
Guidelines did take a step closer towards the protection of vulnerable 
human lives, even for those who were mentally incompetent. 

 
1985 PAS Document on the Artificial Prolongation of Life 

The Pontifical Academy of Sciences (PAS) addressed the subject 
of care for the irreversibly unconscious patient in October 1985. This 
international group of physicians and scientists was tasked to study the 
exact moment of death and the extent to which the artificial 
prolongation of life was required; several of their findings are of 
particular interest here. Regarding the important issue of determining 
the moment of death, the PAS was influenced by the results of modern 
medical science. As a result, it concluded that: 

A person is dead when he has irreversibly lost all capacity to integrate 
and coordinate the physical and mental functions of the body. Death 
occurs when: a) The spontaneous cardiac and respiratory functions 
have definitively ceased; or b) If an irreversible cessation of every 
brain function is verified. From the debate it emerged that cerebral 
death is the true criterion of death, since the definitive arrest of the 
cardio-respiratory functions leads very quickly to cerebral death.

175
 

Research into the exact moment of death remains a serious issue in 
medical decision making and medical ethics. Conclusive evidence of 
the exact moment of death would give medical, ethical and legal 
professionals invaluable knowledge from which decisions regarding 
the treatment or non-treatment of a patient could be made. At present, 
however, the degree of precision necessary to determine death with 
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absolute certainty remains outside of medical competence, and the 
exact moment of death, though narrowed, remains an unsettled 
issue.176 

Next, the PAS group produced interesting definitions of, and 
distinctions between, the terms “treatment” and “care.” Here the PAS 
directly confronted landmark legal cases that reached conclusions 
contrary to its own.177 In their judgment, medical treatment, which 
obviously involved but did not specifically mention the terms 
“ordinary” and “extraordinary,” was understood in the following 
manner: 

By the term treatment, the group understands all those medical 
interventions available and appropriate in a specific case, whatever the 
complexity of the techniques involved…If it is clinically established 
that there is a possibility of recovery, treatment is required. If 
treatment is of no benefit to the patient, it may be interrupted while 
continuing with the care of the patient.

178
 

The PAS document did not provide specifics on important factors 
such as the cost of a particular treatment, or the likelihood of recovery, 
or the level of burden incurred by a patient; it did, however, indicate 
that the possibility of recovery was a necessary element and that the 
medical interventions involved should be appropriate to the specific 
case. While the PAS definition of the term “treatment” was one way 
of determining the obligation or option to provide treatment, the 
simple requirement to provide treatment if a possibility of recovery 
existed seemed entirely too broad. Similarly, the PAS document failed 
to indicate what exactly constituted a “benefit” to the patient.  

The term “care” used by the PAS group, on the other hand, was 
employed in a manner similar to the term “minimal” mentioned above 
in earlier documents; however, the condition of the patient in this 
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document was significantly sharper in its definition. The PAS arrived 
at a conclusion regarding the treatment of permanently unconscious 
patients that clearly indicated the moral responsibility to provide 
sustenance AAHN to PVS patients. They stated: 

If the patient is in a permanent irreversible coma, as far as can be 
foreseen, treatment is not required, but all care should be lavished on 
him, including feeding…By the term care the group understands 
ordinary help due to sick patients, such as compassion and spiritual 
and affective support due to every human being in danger.

179
 

Thus, according to the PAS the provision of nutrition and hydration 
to patients, even in an irreversibly comatose condition was an aspect 
of normal care owed to a human person in light of the great dignity he 
or she inherently possessed. More complex “treatments” would not be 
required in this case, because, according to the clinical prognosis, the 
condition was considered to be permanent and therefore, no possibility 
of recovery was likely. The Holy Father, in his address to the 
Pontifical Academy of Sciences on the occasion of their meeting in 
October 1985, directed all people entrusted with the care of sick 
people to recognize the dignity of the human person in their actions 
regardless of the patient’s condition. He stated, “It is the task of 
doctors and medical workers to give the sick the treatment which well 
help to cure them and which will aid them to bear their sufferings with 
dignity. Even when the sick are incurable they are never untreatable; 
whatever their condition, appropriate care should be provided for 
them.”180 

 
1986 The Rights of the Terminally Ill 

In response to a proposal by the National Conference of 
Commissioners on Uniform State Laws (NCCUSL) entitled the 
“Uniform Rights of the Terminally Ill Act,” that, among other things 
addressed the nature of nutrition and hydration provision, the U.S. 
Bishops’ Committee for Pro-Life Activities issued its strongest 
statement on the necessity to provide food and water to patients. The 
issues raised by the NCCUSL were strongly rejected by the 
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Committee for Pro-Life Activities. Ultimately, the U.S. Bishops’ 
Committee determined that the NCCUSL document represented a 
serious attack on human life, and they noted some of their objections 
in the following statement:  

For example, it explicitly allows a pregnant female patient to demand 
withdrawal of all life-sustaining treatment even if continued treatment 
could save her child’s life. Moreover, the scope of the Uniform Act is 
much broader than that of many state laws because it defines patients 
as “terminal” if they would die in a short time without life-sustaining 
treatment – even if they could life a long time with continued 
treatment.

181
 

The document written by the NCCB Committee for Pro-Life 
Activities, in union with the Catholic moral tradition, upheld the 
distinction between the obligation to use ordinary means of 
conserving life and the patient’s right to refuse means that would 
involve too great a burden, cause excessive amounts of pain, or offer 
no reasonable hope of benefit. In reviewing the proposed bill, 
however, it noted that: “Many ‘living will’ statutes reflect a bias 
toward facilitating only the right to refuse means of sustaining life, 
instead of facilitating morally responsible decisions either to provide 
or to withhold treatment in accord with the wishes and best interests of 
the patient.”182 The NCCB Committee for Pro-Life Activities noted 
this bias earlier in their document “Guidelines for Legislation on Life-
Sustaining Treatment.”183 Taking the position intended to protect the 
good of human life and the dignity of the human person, the NCCB 
Committee solidly affirmed the necessity to provide nutrition and 
hydration to patients despite their medical condition: 

Because human life has inherent value and dignity regardless of its 
condition, every patient should be provided with measures which can 
effectively preserve life without involving too grave a burden. Since 
food and water are necessities of life for all human beings and can 
generally be provided without risks and burdens of more aggressive 
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means for sustaining life, the law should establish a strong 
presumption in favor of their use.

184
 

Here, the statement indicated awareness that some measures taken 
to sustain life could become too burdensome, but that food and water, 
as a basic necessity of life, was in the majority of cases, able to be 
provided easily and with few risks. One of the greatest difficulties the 
NCCB Committee had with the NCCUSL document was its failure to 
recognize the obligation to provide this essential element of life. 
“Their use is authorized if necessary for alleviation of pain, but the 
Act does not clearly recognize their role as ‘ordinary’ means for 
sustaining life.”185 In the view of the NCCB Committee, the NCCUSL 
proposal was seriously flawed because, in their estimation it 

Does not adequately recognize a distinct and more fundamental 
benefit of such measures – that of sustaining life itself. This is a 
serious lapse in light of the ambiguous scope of the uniform act, which 
may include cases in which a patient will live a long time with 
treatment but die quickly without it. For most patients, measures for 
providing nourishment are morally obligatory even when other 
treatment can be withdrawn due to is burdensomeness or 
ineffectiveness.

186
 

The dangers feared by the NCCB Committee inherent in the 
Uniform Act proposal was that it could too easily lead to quality of 
life judgments and discrimination against patients who were most 
weak and vulnerable. While the same bishops’ committee proposed 
legislative guidelines earlier the previous year, the attempt by the 
NCCUSL group missed the mark. To safeguard the dignity of the 
weakest human beings, greater care must be taken to promote laws 
that “establish clear safeguards against intentionally hastening the 
deaths of vulnerable patients by starvation or dehydration.”187 

In conclusion, it should be noted that within the documents 
examined in this section, there was a definite progression of moral 
principle that moved from the more general duties and limits of 
conserving human life to the more particular obligations required for 
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the proper care of the PVS patient. By the mid to late 1980s, it could 
be safely stated that there existed within the Catholic moral tradition a 
firm position that presumed in favor of providing food and water to 
every patient, including those in PVS. Nonetheless, despite strong 
support for the provision of AAHN to PVS patients this position was 
not universally accepted within the Church. Basically, some 
theologians remained unconvinced regarding the decision to provide 
AAHN to permanently unconscious patients and they questioned 
whether or not the various statements made by organizations within 
the Church had the doctrinal power to conclusively assert such a 
claim.188 Albert Moraczewski, O.P., made this point abundantly clear. 
He commented that: 

One can say that the Church in its official documents has provided the 
principle (of proportionate [ordinary] and disproportionate 
[extraordinary] means) for deciding whether there exists, in a 
particular case, the moral obligation to use, or the moral option not to 
use, a life sustaining medical procedure. But whether this same 
principle is applicable to the matter of artificially supplied nutrition 
and hydration is at present an open and present question.

189
 

 
Case Progression and Subsequent Moral Reponses in the Catholic 

Tradition 

Equally important to the development of the medical-moral debate 
concerning the proper care of the PVS patient and the decision to 
provide or withhold/withdraw AAHN was the ongoing effort of 
theologians to apply the fundamental principles of the Catholic moral 
tradition to patients in this condition. Not many years after the 
Quinlan case, other landmark legal decisions were handed down. The 
three principle feeding tube cases that provided the clearest vantage 
point from which to analyze the progression of the AAHN debate 
were: Clarence Herbert, 1983; Claire Conroy, 1985; and Paul Brophy, 
1986. These cases raised the debate regarding the provision or 
withholding/withdrawal of life-sustaining technology to new heights. 
Ultimately, each case propelled the practical consequences of the 
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“right to privacy” towards a greater license to exercise personal 
autonomy and self-determination, particularly for the “benefit” of 
permanently unconscious or severely incapacitated patients. Ethicists 
and moral theologians have subsequently responded to the challenges 
inherent in such cases. 

The purpose of this segment of Chapter Two, following a brief 
overview of the state of the medical-moral debate that had developed 
after Quinlan, is to explore, as a representative body, the writings of 
several Catholic theologians who are well acquainted with the 
medical-moral situation of the PVS patient. The observations and 
conclusions they produced from their writings filtered the decision to 
provide or withhold/withdraw AAHN to the PVS patient through the 
principles and guidelines of the Catholic moral tradition and in this 
way spurred the development of Catholic moral theology. For the sake 
of brevity, particular emphasis will be focused on the writings of John 
Connery, S.J., Richard McCormick, S.J., Robert Barry, O.P., and 
Kevin O’Rourke, O.P. Additionally, this group of Catholic 
theologians will illustrate the differing opinions within the Church 
regarding the decision to provide or withhold/withdraw AAHN from 
PVS patients. 

 
Case Progression after Quinlan 

Clarence Herbert was a fifty-five year old man who was admitted 
to the hospital for minor abdominal surgery on August 26, 1981.190 A 
brief time after the operation, Mr. Herbert experienced a cardio-
pulmonary collapse, and the resulting brain damage due to anoxia left 
him in an irreversible coma, as diagnosed by his doctor, Neil Barber. 
Mr. Herbert’s wife, following the appeal he had apparently made to 
her against keeping him alive on machines, requested that all life-
sustaining machines be removed.191 The respirator was removed, but 
contrary to the expectations of the attending physicians, Mr. Herbert 
continued to breathe on his own once the respirator was turned off. 
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Two days later, the wife and children of Mr. Herbert produced a 
document each had signed asking the medical personnel to remove all 
the machines supporting Mr. Herbert. On the 31st of August, Dr. 
Barber complied with the request and ordered the intravenous feeding 
tube disconnected and the nasogastric tube removed. Dr. Nejdl, also 
connected with care of Mr. Herbert, complied with Dr. Barber’s 
orders. “The patient was then transferred to a private room where he 
was cared for to ‘preserve his dignity and provide a clean and hygienic 
environment.’ He died on 6 September from dehydration and 
pneumonia.”192 Not long afterwards, Drs. Nejdl and Barber were 
accused of the murder of Clarence Herbert. 

The legal decision delivered by Judge Lynn Compton introduced 
several important precedents that quickly moved beyond the standards 
set by the Quinlan case. The most important of Judge Compton’s 
decisions, for the purposes of this discussion, determined that AAHN 
could be treated like any other medical treatment.193 “Hence, the court 
held, when the benefits it provides for the patient are not proportionate 
to the burdens imposed, artificial feeding may be withdrawn on the 
instructions of the surrogate decision makers (in this case, the family 
of Clarence Herbert).”194 Closely related to this determination, the 
judge, while acknowledging the emotional symbolism of providing 
food and water to incapacitated patients, decided that AAHN held a 
closer relation to other medical treatments than to the normal manner 
in which human beings receive food and water.195  
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Claire Conroy was an eighty-four year old woman suffering from 
severe mental disabilities, but she was not unconscious, like Clarence 
Herbert, or in a PVS condition like Karen Quinlan. She was initially 
admitted to the hospital with an organic brain syndrome that caused 
her periodic episodes of confusion, but otherwise, she remained in 
relatively good health, able to communicate sufficiently, and to walk 
on her own. As time progressed, her abilities diminished until she 
became completely physically dependent, to the point where she 
needed to be fed by a nasogastric tube; by the end of 1982 she could 
not survive without the nourishment it provided. It was at this time 
that Miss Conroy’s nephew, Thomas Whittemore, asked Dr. Kazemi 
to remove her feeding tube; the doctor refused Mr. Whittemore’s 
request. Mr. Whittemore thus turned to the courts to obtain the legal 
sanction to have her feeding and hydration removed. Miss Conroy 
died before the conclusion of the trial.196  

Several courts handled the Conroy case. The initial trial court, 
Judge Reginald Stanton presiding, permitted the removal of Miss 
Conroy’s feeding tube on the grounds that her life had become 
intolerably and permanently burdensome.197 The appellate court later 
overturned the decision of the trial court, however, believing that “this 
could well set us on the slippery slope toward the benevolent 
extermination of large groups of the disabled, the impaired, and all 
those judged as having a life not worth living, and so not worth 
serving.”198 The New Jersey Supreme Court in turn reversed the 
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appellate decision on January 17, 1985, nearly two years after Claire 
Conroy’s death.199 The ruling of the New Jersey Supreme Court “held 
that medical treatment, including nourishment by ‘artificial’ means 
may be withheld from nursing home patients with a life expectancy of 
less than one year, provided that certain safeguards are met.”200 The 
primary safeguard constructed by the court to protect the rights of 
incompetent patients was a three-fold test from which medical 
professionals and surrogate decision makers could determine the 
proper course of treatment. Briefly, the decision making tools were as 
follows: 

Subjective Standard. Life-sustaining treatment may be removed if it is 
clear from either written directives or oral statements that the patient 
would have refused the treatment. 

Limited-Objective Standard. Life-sustaining treatment may be 
withheld or withdrawn from a patient when there is trustworthy 
evidence that the patient would have refused the treatment and that the 
decision maker or proxy is satisfied that the burdens of the patient’s 
continued life with treatment outweigh the benefits of that life for the 
patient 

Pure-Objective Standard. The burdens of the patient’s life with 
treatment should clearly outweigh the benefits the patient derives from 
life. In addition, the recurring, unavoidable and severe pain of the 
patient’s life with treatment should be such that the effect of 
continuing treatment would be inhumane.

201
 

The Conroy case set several precedents that were worth noting. 
One of the most important was that the ruling accepted tube feeding as 
a medical treatment. Second, it allowed the removal of life-sustaining 
food and fluids from a chronically ill, minimally conscious patient; 

                                                                                                                   
cure disease. Neither is it an artificial life-sustaining device. Rather it is a basic necessity of 
life whose withdrawal causes death and whose provision permits life to continue until the 
patient dies of his illness or injury.”  

199The New Jersey Supreme Court was the first state supreme court to rule on the question 
of whether or not AAHN was normal, obligatory, care or whether it was more closely related 
to medical interventions, and thus able to be removed. In: Dennis J. Horan, “Hydration, 
Nutrition, and Euthanasia: Legal Reflection on the Role of Church Teaching,” Linacre 
Quarterly (November 1988), 55(4), 34. 

200Ibid., at 34. In fact, the Court ruled that: “a competent adult patient has the right to 
decline to have any medical treatment initiated or continued.” See: In re Conroy, 98 N.J. 321, 
Atl. Rptr. 486 A.2d. 1209, 1222 (1985). 

201Patricia A. Talone, Feeding the Dying: Religion and End-of-Life Decisions, supra note 
190 at 11. See also: In the Matter of Claire C. Conroy, Supreme Court of New Jersey 98 N.J. 
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 171 

this represented a significant leap from an individual in a completely 
unconscious or vegetative state. “The New Jersey Supreme Court 
essentially said that the resistance to treating food and water as 
treatment was based merely on the ‘emotional symbolism’ of food.”202 
The significant implication of the Conroy case was that the size of the 
net was effectively increased to encompass individuals who could 
have nutrition and hydration removed; it now included comatose 
patients like Clarence Herbert, and minimally conscious patients like 
Claire Conroy. Third, the court downplayed several important 
distinctions traditionally used in Catholic medical-moral decision 
making as noted in the following: 

The court also rejected certain categorical distinctions that had been 
drawn in prior refusal-of-treatment cases as lacking substance for 
decision purposes: the distinction between actively hastening death by 
terminating treatment and passively allowing a person to die of a 
disease; between treating individuals as an initial matter vs. 
withdrawing treatment afterward: between ordinary vs. extraordinary 
treatment: and between treatment by artificial feeding vs. other forms 
of life-sustaining medical procedures.

203
 

For the New Jersey Supreme Court, the determinative factor in the 
Conroy case was the exercise of personal autonomy in an instance 
where continued medical treatments, e.g., tube feeding, seemed to 
offer no proportional benefit to an elderly woman with little 
possibility for recovery. 

Paul Brophy was a forty-seven-year-old married man living in 
Boston, MA, formerly employed as a fireman, and father to five 
children. On March 22, 1983, Mr. Brophy suffered a subarachnoid 
hemorrhage resulting from a ruptured basilar artery aneurysm. The 
subsequent major surgery required to correct the problem was 
unsuccessful and Mr. Brophy never regained consciousness; instead 
he slipped into a persistent vegetative state. Several months later, at 
the request of his family, a Do-Not-Resuscitate (DNR) order was 
established and in December 1983, a gastrostomy tube was inserted to 
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provide food and fluids.204 In January 1985, Mr. Brophy’s wife, 
Patricia, requested the removal of her husbands G-tube. She and her 
family cited his undocumented but well-known wishes not to subsist 
on life-support machines. Apparently immediately before his surgery 
he remarked to one of his children, “If I can’t sit up to kiss one of my 
beautiful daughters, I may as well be six foot under.”205 The hospital, 
New England Sinai, refused the request, and Patricia Brophy took her 
request to court the next month.  

The legal phase of the case began at the Probate and Family Court. 
Judge Kopelman, while recognizing the fact that Mr. Brophy was in a 
persistent vegetative state and that he would have refused tube feeding 
if he were conscious, nevertheless decided that it could not be 
removed. In his opinion, bolstered by the viewpoints of doctors and 
theologians, the feeding tube was not overly burdensome and that 
removing it would not be to relieve the burden of his condition, but to 
cause death.206 “Even further, Judge Kopelman noted that if feeding 
was to be removed, he would experience a very painful death and that 
could be avoided by simple measures.”207 Judge Kopelman’s decision 
ultimately led to a hearing by the Massachusetts Supreme Court. 

Subsequent to Judge Kopelman’s decision, the Brophy family 
petitioned the Massachusetts Supreme Court in May 1986, and, four 
months later, in a 4-3 decision, they handed down a ruling allowing 
the removal of Mr. Brophy’s G-tube. “It concluded that the state’s 
interest in the preservation of life did not overcome Brophy’s right to 
refuse treatment...Because this treatment could lead to his life being 
sustained in this condition for many years this treatment should be 
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considered not only intrusive but extraordinary.”208 Here it can once 
again be noted that the ultimate factor determining the outcome of the 
judicial process was the patient’s right to self-determination, even if 
that right led to the refusal of life-sustaining treatment. Interestingly, 
“the Massachusetts Supreme Court in the Brophy case allowed the 
withdrawal of food and fluids through a gastrostomy tube from a 
patient found to be in a persistent vegetative state but not terminally ill 
or imminently dying.”209 The justices determined that, although the 
interest in preserving the lives of those who could be saved or who 
were curable was high, 

[W]e must recognize that the State’s interest in life encompasses a 
broader interest than mere corporeal existence. In certain, thankfully 
rare, circumstances the burden of maintaining the corporeal existence 
degrades the very humanity it was meant to serve.

210
 

One final ruling of the Court that affected the physicians and staff 
of New England Sinai Hospital, as well as other healthcare 
professionals in Massachusetts was the determination that those caring 
for Mr. Brophy could not be compelled to remove Mr. Brophy’s G-
tube if it would violate their moral duty to care for their patients. As a 
result, Mrs. Brophy arranged to have her husband transferred to a 
medical facility that would agree to provide the form of treatment she 
desired.211 An appeal was made to the U.S. Supreme Court to hear the 
case, but they declined. Mr. Brophy was transferred to a different 
healthcare facility, and approximately six weeks after the court 
judgment, he died due to the removal of his AAHN. Thus he was 
accorded the dubious honor of being the first living person to receive 
the permission of a court to remove AAHN and subsequently to die as 
a result of the court’s ruling.212  

 
The Moral Response of Catholic Theologians 

The question of providing proper care for the PVS or other 
seriously incompetent patient in light of the Quinlan, Herbert, Conroy 
and Brophy cases was most closely scrutinized and debated by 
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numerous theologians and philosophers. Theologians in the Catholic 
tradition all had their roots commonly grounded within the framework 
of human dignity that proceeded from the human person’s unique and 
lofty creation in the image and likeness of God. Similarly, all 
recognized the fundamental value of human life and claimed that such 
life did not have to be preserved at all costs. However, in spite of the 
common vision among Catholic theologians regarding the nature of 
the human person, the subtle differences in emphasis and 
interpretation of the Catholic moral tradition led to varied conclusions 
regarding the obligatory level of care due to a patient when the 
capacity for consciousness was permanently lost. The purpose of this 
segment will be to examine the moral reasoning of the Catholic 
theologians noted earlier using the following categories: (1) The 
ordinary and extraordinary means of conserving human life; (2) The 
benefits and burdens of treatment as determinative factors in the duty 
to preserve life; (3) The difference between quality of treatment and 
quality of life; and (4) The classification of AAHN as a medical 
treatment or as normal care. 

John Connery, S.J., a former professor of theology at Loyola 
University in Chicago, wrote numerous articles exploring the duties 
and limits of prolonging human life in the wake of the Quinlan case. 
In the early 1980’s, he commented upon a growing unease present in 
discussions involving the prolongation of life, even to the point of 
speculation on euthanasia itself. In his judgment, the fear at the heart 
of the general unease involved the possible results of utilizing life-
sustaining technologies. Generally speaking, those who advocated the 
removal of life-sustaining care feared some of the consequences that 
potentially resulted from advances in medical technology: “they can 
show that although death may be an evil, it is not the only evil, nor 
even the worst evil, and hence can conceivably be desirable, at least as 
a lesser evil.”213 Thus Connery took great pains to explain the 
obligations and limits inherent in the conservation of human life. 
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The respect for human life is a high value within the Catholic 
tradition, in particular since it originates from God’s gift. Because 
human life is the basis for all the other goods of life, it is precious and 
demands a certain level of care to ensure its protection. Connery 
upheld the Catholic moral tradition that the gift of life carried with it 
two primary duties: a negative duty not to end the life of oneself or 
another, as well as a positive duty to preserve the life the individual 
has been given. He acknowledged the negative proscription against 
euthanasia or suicide, stating that it had been, “recognized that taking 
a human life by omission is just as wrong as taking it by 
commission…Even if this is done with a good intention, e.g., out of 
mercy, it has been considered wrong.”214 Stated in another way, he 
commented, “Nor does one have the right to die in the sense that he 
may omit the use of ordinary means to preserve life, or authorize (or 
even oblige) someone else to withhold such means. In other words, 
active euthanasia has never been acceptable, and the same is true of 
passive euthanasia, at least in the sense that the latter would allow the 
omission of ordinary means.”215 

Recognition of the dignity of the human person also required 
positive duties to ensure that human life was properly cared for. 
Traditionally, within the bounds of the positive duty to preserve life, 
the human person was obligated to use all ordinary means of 
conserving life but could choose to employ or reject any extraordinary 
means of conserving life. Connery commented upon the extent of an 
individual’s duty to preserve his life in the following statement: 

The duty to preserve life is clearly the patient’s. It is his life, his 
health, and therefore his obligation. The same is true concerning 
extraordinary means. If a patient wants to bear the burden, it is his or 
her right to do so. And if the patient wants to forgo such means 
because of the burden, it is also his or her right. The same is true for 
means that might be useless. And if the patient chooses not to use such 
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means, the physician or hospital personnel cannot apply them; it 
would violate the patient’s rights.

216
 

The Catholic moral tradition considered the determinative factors 
that separated the duty to preserve life from the right to forgo 
extraordinary measures to be, in the first place, any treatment that 
offered a reasonable hope of benefit. Thus Connery, in agreement with 
the Catholic moral tradition concluded that some tangible benefit was 
necessary for a treatment to be obligatory: “Thus, if a person is 
actually dying, and death is imminent whether a certain means is used 
or not, such means will be useless”217 and hence non-obligatory. 
Second, he stated that the obligation to preserve life likewise bound an 
individual if the means used was not excessively burdensome to the 
patient. He noted that “This is permissible because a humane morality 
does not place on a patient an obligation that would be too difficult for 
him to bear or fulfill…When theologians speak of a means to preserve 
life that is excessively burdensome, they usually break it down into 
hardship, pain, cost or danger.”218 

In terms of the cases thus far presented, the obligatory or optional 
nature of the artificial life-support fluctuated according to each 
patient’s circumstances. For example, the use of a ventilator to sustain 
life was often regarded as an ordinary means of preserving life 
because it was generally a means associated with beneficial results 
when a patient required it for a short time and the hope for recovery 
was good. On the other hand, factors such as the length of time a 
patient would be required to utilize a ventilator or a poor prognosis 
even with its use could render a normally ordinary means too 
burdensome, and therefore optional. In Karen Quinlan’s 
circumstances, there seemed to be a general consensus that the 
ventilator used to sustain her life was not an obligatory means of 
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conserving life. Connery noted that, “it is quite true that in the Quinlan 
case there may have been an initial obligation to use a respirator due 
to the uncertainty of the prognosis. But if the doctors had known at 
that time what they know now, there would have been no clear 
obligation even then.”219 In addition, he firmly dismissed any 
scrupulous decision by a surrogate decision-maker not to remove an 
extraordinary means once begun or a misguided notion to preserve life 
at all costs and argued in favor of following the patient’s wishes not to 
pursue extraordinary means of conserving life.  

Regarding the Herbert case, Connery commented that the specifics 
of the case were either too vague or completely non-existent to 
formulate an accurate moral judgment. First, he noted that the speed 
with which the doctors removed his ventilator was surprising. Dr. 
Bryan Jennett himself remarked that the six days that elapsed between 
Mr. Herbert’s illness and the removal of his feeding tube were 
insufficient by most standards for a proper diagnosis, to say nothing 
about forming an accurate prognosis.220 Setting the unusual nature of 
Mr. Herbert’s care aside, Connery again reiterated the position he took 
in the Quinlan case, namely, that the determinative factors for the 
removal of a life-sustaining treatment were the usefulness of the 
means, the possible degree of burden, the length of time the patient 
would be required to use the means, and the wishes of the patient.221 
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A more significant moral dilemma for Connery involved what he 
considered to be a radical departure from the Catholic moral tradition 
that was taking place within society and Catholic theological 
circles.222 He noted a major shift in the Herbert, Conroy and Brophy 
cases away from the traditional Catholic position that evaluated the 
quality of treatment towards an evaluation of the quality of life for the 
patient. In the Herbert case, Connery first encountered a court, 
grounding its decision upon the President’s Commission,223 in which 
human biological existence was determined not to be of sufficient 
worth to incur a duty to preserve it. He was dismayed by the 
implications of the change that affected the court decision for Mr. 
Herbert and ultimately in the larger theological sphere: 

What is ethically objectionable in the court decision is that it departs 
from this principle in two critical respects: (1) it seems to make 
benefit the sole consideration, and (2) it makes it depend on quality-
of-life considerations. If a treatment will be effective, the court 
considers it obligatory even if “extremely painful.” But more relevant 
to our discussion is the judgment that prolonging the life of a person 
in an irreversible coma is not considered enough of a benefit to make 
any treatment (even minimally painful or intrusive) obligatory. In 
other words, the quality-of-life of this person is so low that there is no 
obligation to preserve it. As far as any obligation to preserve life goes, 
such a patient is like a dead man.

224
 

His concern was ultimately that the entire method of determining 
the obligatory or optional nature of a particular treatment was centered 
no longer on the treatment itself in relation to the condition of the 
patient, but solely on the condition of the patient alone. Basically, he 
thought that if a patient was alive and the treatments were effectively 
preserving his life with minimal burdens, the means should be 
obligatory; any other position would of necessity be intending a 
different outcome. In the end, Connery believed that “The underlying 
reason is that they would like to make an allowance for extraordinary 
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patients, just as they make for extraordinary means. In other words, 
they would like to withhold or withdraw treatment on the basis of the 
quality of life of the patient as well as the quality of means.”225 

The quality of life position advocated by some theologians was a 
serious concern for Connery, primarily because it placed a low value 
upon seriously ill or incompetent human beings instead of the 
treatment provided to them. Following the principles of the Catholic 
tradition, Connery drew separate conclusions regarding the obligatory 
nature of treatment in the Conroy and Brophy cases, based upon the 
differences in their condition and the method of treatment. When 
referring to the situation in which Claire Conroy lived, he agreed with 
the assessment of the court that the nasogastric tube sustaining her life 
was in all likelihood an excessively burdensome treatment for the 
patient, and, as a result, it could be considered a morally optional 
means.226 In the Brophy case, however, he arrived at a different 
conclusion. He commented that “It was less clear, although not 
impossible, that a stomach tube of itself would over time become 
generally burdensome. Nor did the evidence in the Brophy (also 
Jobes) case seem to indicate that the stomach tube was becoming 
burdensome…It never became clear that the gastric feeding was in 
itself an extraordinary means.”227 The difference in Connery’s 
approach from a quality of life assessment lay in his evaluation of the 
burdensomeness of the treatment given to the patient in relation to his 
or her medical condition, not in the burdensomeness of the patient’s 
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life. In his estimation, the differences were significant because they 
were an apparently unrecognized or willfully over looked nod towards 
euthanasia: 

Briefly, those advocating withdrawal were arguing that the quality of 
life of the patient (e.g., in an irreversible coma, although not terminal) 
was such that there was no reason to continue it. The only reasonable 
solution was to bring on death and this was the intention in removing 
the feeding. In my opinion this constituted intended euthanasia by 
omission.

228
 

The eventual consequences of the quality of life position were a 
source of substantial concern for Connery. He considered the shift 
from burdensome treatments to burdensome lives to be a quantum 
leap into a new moral category for PVS patients indeed anyone 
deemed to have a low quality of life. In the climate advocated by 
quality of life proponents, “the death of the patient is no longer an 
undesirable effect. It becomes the desired goal of the omission since it 
is the solution to the problem.”229 The use of quality of life terms was 
not foreign to the Catholic tradition, but in its current use, Connery 
believed that it had disturbing implications. “As pointed out, in the 
past, quality-of-life was considered only in reference to means. It 
might make a means burdensome, or it might make it useless. In the 
present usage, it becomes the basic consideration. Even if it does not 
make the means burdensome or useless, it is appealed to in order to 
justify what is done or not done.”230 In his analysis of the growing 
trend to accept quality of life judgments, Connery suspected that 
crossing the line that separated a quality of treatment assessment to 
examining the quality of lives would put the moral debate on a 
slippery slope. 

A final aspect John Connery’s theological position regarding the 
care of the PVS patient pertained to the classification of AAHN. First 
of all, as had already been examined, Connery believed that an 
assessment of whether or not a means was obligatory or optional lay 

                                                 
228Ibid., at 6. See also: Leslie Steven Rothenberg, “The Dissenting Opinions: Biting the 

Hands That Won’t Feed,” Health Progress (December 1986), 67(10), 43; John R. Connery, 
S.J., “Allowing Death or Intending It?” (letter to the editor) Health Progress (October 1985), 
53(3), 6-7. 

229John R. Connery, S.J., “Quality of Means, Quality of Life and Euthanasia,” supra note 
217 at 8. 

230John R. Connery, S.J., “Quality of Life,” supra note 224 at 31.  



 181 

in its usefulness to the patient and the level of burden the patient 
would endure through its use. If a means was useful for the patient and 
the burdens were negligible, it would likely be obligatory; conversely, 
if the treatment offered no relief, affected no condition of the patient 
or was burdensome to employ, it would likely be optional. Regarding 
the provision of AAHN, Connery stated: 

There is clearly a difference between eating and drinking and medical 
treatment. Medical treatment is aimed at curing a disease. Eating and 
drinking are not aimed at curing a disease, but at sustaining life. 
Medical treatment is therapeutic: eating and drinking are not basically 
therapeutic. So there is no doubt that eating and drinking, and medical 
treatment are two different procedures, although artificial feeding 
seems to be a combination of both.

231
 

Here he thought that, on the one hand, prolonging a life without 
great burdens was a moral good for the patient; on the other hand, if a 
means to be used could achieve this with little or no burden, then a 
duty existed to supply it. He argued against the position that 
considered a means useless if it did not cure a particular disease. In the 
particular circumstances of the PVS patient, the provision of AAHN 
has no therapeutic value; it simply sustained the life of the patient. In 
this case, Connery responded “One cannot argue as some would like, 
that a means could be judged useless if it did not cure the disease. 
Certainly, if some particular means would not prolong the patient’s 
life it would be useless. But if feeding kept the patient alive 
indefinitely, it could not be considered useless even though it did not 

cure a particular disease…If it will preserve life, it is useful.”232 For 
Connery, it simply was inconsistent with the Catholic moral tradition 
to argue that simply because a disease was incurable, no duty existed 
to provide useful, negligibly burdensome, minimal means to sustain 
life, even if the patient was in a PVS condition. 

Ultimately, he saw no morally relevant reason for many physicians 
and theologians to classify AAHN as either a medical treatment or an 
aspect of normal care to arrive at the obligatory or optional nature of 
the means. The distinction between “treatment” and “care” was not the 
relevant issue in his estimation. He stated that “there is only one duty 
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to preserve life and that duty affects everything we do insofar as it 
involves danger or risk to life. We are not speaking of two distinct 
duties, one to eat and drink, the other to take medical treatment…As 
pointed out, it would obviously not be permissible to forego eating 
and drinking to bring on death.”233 

Richard A. McCormick, S.J., a professor at the Kennedy Institute 
for Study of Human Reproduction and Bioethics at Georgetown 
University for over ten years, and later at the University of Notre 
Dame, wrote extensively in the area of medical-moral theology, 
particularly concerning issues at the beginning and the end of life. 
McCormick was most well known for advocating a quality of life 
approach in the treatment of patients, which he based upon the 
Catholic moral tradition, particularly the document written by Pope 
Pius XII in 1957, “The Prolongation of Life,” the 1980 Declaration on 
Euthanasia, and the increasing complexity of modern healthcare. 
McCormick questioned the efficacy of the traditional distinctions of 
the Church regarding the preservation of life, and provided a distinct 
vision of Catholic moral theology that shifted away from the long-
standing reliance upon the ordinary and extraordinary means of 
conserving life. He presented a view that tried to appreciate the real 
difficulties inherent in modern prolongation of life techniques, and 
then to formulate a reasonable response. Chief among his grounding 
principles was the dignity of the human person and the fundamental, 
not absolute value of human life. Human life for McCormick “is a 
value to be preserved precisely as a condition for other values, and 
therefore insofar as these other values remain attainable.”234 

The Catholic moral tradition had for over four centuries developed 
and utilized the “ordinary” and “extraordinary” distinction that 
determined the moral obligation to accept a means of conserving life 
or the option to forgo such means. However, the current state of 
medical science, especially the advances in life-sustaining technology, 
and confusion in the usage of the traditional terminology had 
significantly reduced, in McCormick’s estimation, the capacity of the 
traditional categories to accurately assess the true obligations and 
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options of a patient regarding healthcare. The imprecise nature of the 
“ordinary” and “extraordinary” distinction caused problems, he 
thought, when attempts were made to apply them concretely. 
McCormick elucidated: 

For instance, it is not impossibly difficult to state that the Christian 
attitude toward life and death is one that sees life as a basic good, but 
not an absolute one, and death as an evil but not an absolute evil. Such 
a balanced attitude then translates into the practical distinction 
between ordinary and extraordinary means to preserve life. This 
distinction being highly relative to circumstantial conditions, is often 
difficult to describe precisely. But it becomes even more difficult in its 
application to this or that patient if we remember that the phrases 
“reasonable hope of benefit to the patient” and “no reasonable hope of 
benefit” must take account of the patient’s attitudes, emotions, past 
life, value-priorities etc.235 

Although the American Medical Association adopted the 
ordinary/extraordinary means of preserving life distinction in 1973, 
and it was found in the 1975 Ethical and Religious Directives 
discussed earlier in the chapter, McCormick noted that the relative 
nature of the terms and the altered meaning they had within the 
medical community made them too cumbersome for modern usage.236 
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Since McCormick viewed the traditional guidelines used to 
determine the obligatory or optional nature of medical treatment as 
insufficient to the task in the current medical climate, he searched for 
more effective criteria. In the first place, he recognized that within the 
body of the Catholic moral tradition regarding the preservation of 
human life existed two extremes, neither of which were advocated by 
the Church. He noted that at one end of the spectrum, was a form of 
“medical-moral utopianism,” which absolutized the value of human 
life and spared nothing in the pursuit of its preservation. At the other 
end of the spectrum he observed what he classified “medical-moral 
pessimism,” a view of human life that found no value in its 
preservation if it was filled with suffering, a minimal recovery, or a 
disability. The first extreme led to a vitalism or biologism that kept 
life going at all costs; the logical conclusion of the second leaned 
towards euthanasia and physician assisted suicide -- and McCormick 
dismissed both.237 Here, he indicated that the heart of the Catholic 
moral tradition regarding the duty to conserve human life walked the 
middle road between the two extremes: 

The middle path is a recognition of the facts that life is a basic value, 
the most basic value, because it is the foundation for all other values 
and achievements, but that life is not the absolute good and death the 
ultimate and absolute evil. Therefore, the Christian tradition has tried 
to reach a mean between glorifying suffering on the one hand and 
removing it in inhumane ways on the other.238 

He grounded the basis of this position upon the statement by Pope 
Pius XII in his 1957 address to physicians and anesthesiologists: 

But normally one is held to use only ordinary means – according to 
circumstances of persons, places, times, and culture – that is to say, 
means that do not involve any grave burden for oneself or another. A 
more strict obligation would be too burdensome for most men and 
would render the attainment of the higher, more important good too 
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difficult. Life, health all temporal activities are in fact subordinated to 
spiritual ends.239 

The primary operative phrase in the Pope’s statement that 
McCormick found most enlightening and necessary to theologically 
uncover was “higher, more important good.” Discovering exactly 
what encompassed the higher, more important good for the human 
person, as well as the circumstances that would make the attainment 
of this good too difficult, was the beginning of his quality of life 
approach.  

At the outset, the guidelines of the Catholic tradition concerning 
human life were important. He noted that “this tradition maintains that 
there are values more important than life in the living of life. So it also 
holds that there are values more important than life in the dying.”240 
The value(s) that McCormick determined to be the higher, more 
important good for the human person in his living and in his dying 
ultimately involved the love of God and neighbor. “It is in others that 
God demands to be recognized and loved. If this is true, it means that, 
in a Judeo-Christian perspective, the meaning, substance and 
consummation of life are found in human relationships, and the 
qualities of justice, respect, concern, compassion and support that 
surround them.”241 When considering the obligatory or optional nature 
of a particular treatment for a patient, the primary question that must 
be posed was: what capacity to engage in relationship, with God and 
others, that was an essential part of pursuing the spiritual ends of life, 
would the patient enjoy if the treatment is administered? What was the 
capacity for a meaningful life if this patient’s life was prolonged? 
McCormick’s position argued for the necessity of human relationships 
to provide meaning to human life: 

In all of these instances – instances where the life could be saved – the 
discussion is couched in terms of the means necessary to preserve life. 
But often enough it is the kind of, the quality of, the life thus saved 
(painful, poverty-stricken and deprived, away from home and friends, 
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oppressive) that establishes the means as extraordinary. That type of 
life would be an excessive hardship for the individual. It would distort 
and jeopardize his grasp on the overall meaning of life. Why? 
Because, it can be argued, human relationships – which are the very 
possibility of growth in love of God and neighbor – would be so 
threatened, strained or submerged that they would no longer function 
as the heart and meaning of the individual’s life as they should. 
Something other than the “higher, more important good” would 
occupy first place.242 

Because the capacity of the human person to have access to the 
“higher, more important good,” of life was essential, and because in 
McCormick’s judgment, human relationships lay at the heart of 
actualizing this vital aspect of life, he grounded the calculus of 
determining the benefits or burdens of treatment upon it. Reflecting 
upon the condition of the PVS patient, McCormick asked the 
question: “Is such a life a value to the one in such a state? Is its 
preservation a benefit to the patient? Or is treatment really futile and 
useless because that kind of life is of no benefit to anyone?”243 
Therefore, the necessary question to be asked concerning the benefits 
and burdens a patient would experience was not simply centered in the 
pain, expense, inconvenience, etc., of a treatment, but definitively in 
the kind of life the patient would have as a result. He presented his 
judgment in the following statement: 

If treatment, whether medicinal or surgical, will only preserve a life of 
prolonged, excruciating, and, therefore, isolating pain, or a life that is 
totally without any potential for human experience or relating, then 
that treatment could be an example of nocere, to do harm. It would 
represent a perversion of medical practice – action not in the best 
interests of the patient. If, however, the life saved will be one without 
excruciating pain and with some minimal capacity for experience, 
then one may not conclude that that life has achieved its potential.244 
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An assessment of a person’s quality of life was in McCormick’s 
view, the best way to avoid absolutizing life by prolonging mere 
physical life with modern life-sustaining technology. This position, in 
his judgment, in no way undermined the dignity of the human person 
or negated the respect due the gift of life. On the contrary, McCormick 
believed he was in keeping with the tenets of the Catholic moral 
tradition, while those advocating that life be prolonged in patients 
suffering from PVS or similar conditions had departed from it.245 
“Quality of life assessments ought to be made within an overall 
reverence for life, as an extension of one’s respect for the sanctity of 
life. However, there are times when preserving the life of one with no 
capacity for those aspects of life that we regard as human is a violation 
of the sanctity of life itself.”246 If the life-sustaining measures and 
medicines used to keep a patient alive could not assist him or her to 
recover and enjoy a minimum quality of life for the actualization of 
other goods and achievements of life, then the means used simply 
staved off death, but did not help him or her truly recover. Under these 
circumstances, such treatments were therefore not obligatory and 
might be withheld or withdrawn.247 

The life-sustaining measures under the closest scrutiny by 
advocates of the quality of life perspective, as well as its opponents, 
were those that provided artificial hydration and nutrition to patients 
with severe mental incapacitation, in particular the PVS patient. 
McCormick debated the nature of AAHN provision most strongly 
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with Robert Barry, O.P., and Gilbert Meilaender. His argument in 
favor of classifying AAHN as a medical procedure rested upon several 
factors: (1) most people did not have the knowledge or the skill to 
administer an I.V. catheter, a nasogastric tube or a gastrostomy. First, 
the provision of AAHN required medical personnel to administer and 
second, a medical procedure that did not allow a patient to pursue the 
spiritual purpose of life could be withdrawn or withheld; (2) citing the 
arguments of Daniel Callahan, he noted that the popular judgments of 
physicians, theologians, and the legal community concluded that there 
was no appreciable difference between AAHN and other life-
sustaining treatments, e.g., a respirator; (3) the contention of 
theologians like Robert Barry who believed that AAHN was a normal 
and obligatory means of preserving life because the human 
requirement for nutrition and hydration was not a pathology to be 
treated with medical means, disregarded an important fact, in 
McCormick’s opinion. In his estimation, the reason a PVS patient had 
an inability to ingest food and water normally was the result of a 
pathology caused by severe brain damage. In this situation, the 
patient’s inability to swallow could only be corrected by the medical 
means.248 In the final analysis, McCormick observed that a great deal 
of the debate on this point rested upon a misperception: 

Whether artificial nutrition and hydration are medical procedures or 
not is often confused by the introduction of terms such as hunger and 
thirst. People can be denied artificial nutrition and hydration without 
experiencing hunger and thirst. Conversely, they can feel hunger and 
thirst without being malnourished. Or dehydrated. The usage “feed the 
hungry and thirsty” in this context tends to predispose us to regard 
artificial nutrition and hydration as something other than medical 
procedures.249 

Ultimately, McCormick’s classification of AAHN as a medical 
treatment coupled with the belief that the PVS patient’s life had 
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achieved its potential and would no longer have the capacity to pursue 
the higher, more important goods of life, led him to determine that the 
provision of AAHN would not only be optional, but that providing it 
could be opposed to the Catholic moral tradition in this circumstance. 
He concluded his argument in the following manner: “One can and, I 
believe, should say that the person is always an incalculable value, but 
that at some point continuance in physical life offers the person no 
benefit. Indeed to keep ‘life’ going can easily be an assault on the 
person and his or her dignity.”250 

Robert Barry, O.P., an assistant professor of religious studies at the 
University of Illinois, Champaign-Urbana is well known for his 
advocacy of the sanctity of life position regarding care of all patients, 
particularly the incompetent and the PVS patient. His position, firmly 
rooted in the Catholic moral tradition, acknowledged the dignity of the 
human person, the fundamental good of human life, and the respect 
owed to the human person, which proceeded directly from his creation 
as Imago Dei.251 In his judgment, contrary to Catholic theologians like 
McCormick, “Human bodily life is a great good. Such life is personal, 
not subpersonal. It is a good of the person, not merely for the person. 
Such life is inherently good, not merely instrumental to other 
goods.”252 Subsequently, Barry acknowledged the dignity of the PVS 
patient and the value of his life as deserving of the minimal levels of 
nursing care required to support his continued existence, including, 
among others: basic hygienic care, protection from exposure, and the 
provision of nutrition and fluids.253  

                                                 
250Richard A. McCormick, S.J., “The Quality of Life, The Sanctity of Life,” supra note 

236 at 34. See also: Richard A. McCormick, S.J., “How to Draw Guidance from a Heritage: A 
Catholic Approach to Mortal Choices,” in: A Time to Be Born and a Time to Die, Barry S. 
Kogan, ed. (Walter de Gruyter, Inc., New York, N.Y., 1991), 235. He noted: “The implication 
is that mere life (ventilation and circulation) has a human value as such and must be 
maintained…I believe that even some Catholic theologians and bishops err when they refer to 
years of life in a persistent vegetative state as ‘a great benefit to the patient.’ The Christian 
story will not, in my judgment, support this.” 

251Robert L. Barry, O.P., The Sanctity of Human Life and Its Protection (University Press 
of America, Lanham, MD, 2002). 

252William E. May, Robert Barry, O.P., Msgr. Orville Griese, Germain Grisez, Brian 
Johnstone, C.Ss.R., Thomas J. Marzen, J.D., Gilbert Meilaender, Ph.D., Mark Siegler, M.D., 
Msgr. William Smith, “Feeding and Hydrating the Permanently Unconscious and Other 
Vulnerable Persons,” Issues in Law and Medicine (1987), 3(3), 204. 

253Robert L. Barry, O.P., “Feeding the Comatose and the Common Good in the Catholic 
Tradition,” The Thomist (January 1989), 53(1), 17. 



 190 

Interestingly, Barry distinguished the provision of what he called 
“ordinary nursing care” or “basic patient maintenance,” e.g., the food, 
fluids, sanitary care, etc., mentioned above, even from the traditional 
categories of “ordinary” and “extraordinary” means.254 Barry 
categorized ordinary and extraordinary medical treatments according 
to their therapeutic effects. Ordinary medical procedures were those 
that: (1) were useful and provided a clinical benefit to the patient; (2) 
were not experimental; (3) were able to be provided by healthcare 
personnel without excessive difficulty or burden; (4) were means that 
caused minimal pain, suffering or burden to the patient, and; (5) were 
not means that could cause excessively burdensome medical effects in 
the patient to whom they were administered.255 Extraordinary medical 
treatments, on the other hand, were those that: (1) in all likelihood 
were futile or had no therapeutic use; (2) were experimental; (3) were 
means that caused excessive pain to administer; (4) involved such 
unwarranted burdens or costs to healthcare providers or others 
responsible for the care of a patient that they were unable to meet their 
own obligations; (5) involved burdens subsequent to treatment either 
in terms of pain or deformity too difficult for the patient to endure.256 

By narrowing his focus even further, Barry judged the interventions 
encompassed by the term “ordinary nursing care” to involve a 
different standard in their application than therapeutic medical 
treatments. In the case of AAHN provision Barry noted that: 

Because nutrition and fluids are different from therapeutic medical 
treatments, the kind of medical judgment that regulates provision of 
nutrition and fluids is different also. In respect to the provision of food 
and fluids, medical judgment is to determine what the nutritional and 
hydrational needs of the body are, what the best way of providing 
them would be and the amounts in which they are to be provided. 
Medical judgments regulating therapeutic procedures, on the other 
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hand diagnose the nature of an illness, specify the proper therapeutic 
procedures to be applied and formulate a prognosis upon application 
of the procedures or therapies. These two kinds of medical judgment 
are not identical because one concerns the treatment of disease or 
pathology and the other concerns the meeting of basic needs of a 
living organism.257 

With this understanding, Barry concluded that the harm caused by 
removing AAHN from a patient, namely, the certainty of his or her 
death, coupled with the ease of modern AAHN provision, and the 
benefit of preserving life, “means that there are virtually no 
circumstances where hyperalimentation should not be provided.”258 

Generally, Barry, unlike many theologians and physicians saw 
great benefit in the provision of AAHN to the PVS patient.259 In the 
statement he issued with William E. May et al., he concluded, “In our 
judgment, feeding such patients and providing them with fluids by 
means of tubes is not useless in the strict sense because it does bring 
to these patients a great benefit, namely, the preservation of their lives 
and the prevention of their death through malnutrition.”260 In his view, 
the purpose of providing food and fluids to anyone -- the healthy, the 
sick, the competent, the incompetent -- was to sustain the life of the 
person, therefore, when AAHN accomplished this task, it should be 
considered a beneficial treatment. The only time when the provision of 
food and fluids became burdensome was when a patient was 
imminently dying, “at death’s doorstep,” and/or when it was no longer 
efficacious in sustaining a patient’s life. Consequently, he rejected 
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arguments against the provision of AAHN that charged excessive 
burden, pain, or cost to justify the removal of food and fluids from 
PVS patients. He responded to these charges by citing the ultimate 
burden of the patient’s death that was a direct result of the termination 
of AAHN, the pain that accompanied a process of starvation and 
dehydration when food and fluids are removed, and a number of other 
medical treatments, e.g., insulin, which could also be removed for 
being too costly.261 Ultimately, Barry and theologians holding similar 
views believed that human life was a good of the person that could not 
be other than a good of the person, despite the burdens he might 
suffer. This assertion, therefore, was the basis for Barry’s judgment 
that an action calculated to cause the death of a person, good 
intentions notwithstanding, could never be considered a benefit for a 
person.262 

In a similar manner, Barry’s adherence to the Catholic moral 
tradition regarding the human person as Imago Dei, the inherent 
dignity of the human person, and the fundamental good of human life 
was the foundation for his defence of the sanctity of human life. 
Finding a foot-hold for the obligation to feed the hungry in the parable 
of the Good Samaritan, Barry observed that in the Gospel story, the 
Samaritan didn’t debate whether or not his ministrations would effect 
a full recovery, if the recovery would last over an extended period of 
time or if the wounded man would be able to achieve higher goods or 
the spiritual ends of life. Instead, he did what “common decency 
demanded,” which definitely was not, Barry emphasized, giving him 
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an easy death.263 Arguments that advocated quality of life judgments 
as the basis for treatment decisions had no moral justification, in 
Barry’s interpretation of the Catholic moral tradition, for several 
reasons. Primarily, he concluded that to refuse basic nursing care to a 
patient based upon the perceived quality of life was contrary to the 
Catholic moral tradition regarding the obligation to care for human 
life. Second, and no less important, he considered arguments based 
upon the quality of a patient’s life to be too open to the prejudices of 
decision makers towards the PVS patient and other incompetents. 
Third, he concluded that quality of life judgments were flawed 
because he could find no way to accurately and objectively assess an 
individual’s quality of life.264 Hence, from the quality of life 
perspective, the value of the incompetent patient’s life became related 
to the judgment of individuals, instead of upon more objective 
grounds such as the benefits or burdens of treatment in relation to the 
condition of the patient.  

In addition, Barry expressed concern over what he considered to be 
the disturbing track record of quality of life arguments. In a review of 
Medical Ethics: Common Ground for Understanding written by Kevin 
O’Rourke and Dennis Brodeur, he acknowledged the quality of life 
argument they used and then commented, “Does the Church in this 
country truly want to espouse these standards after they have been 
employed to justify abortion, infanticide and euthanasia?”265 The 
willful removal of easily administered nutrition and hydration from a 
patient who, by all medical indications would be stable with its 
provision would be introducing a new cause of death, and thus 
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engaging in euthanasia by omission of a commonly available and 
necessary means of preserving life.266 While Barry admitted that 
conditions might arise in which the provision of food and fluids 
simply offered no benefit to support the lives of certain patients and, 
therefore, could be morally withheld, the focus of the sanctity of life 
perspective remained fixed upon the effectiveness of the treatment and 
not the quality of a patient’s life: 

Since it is necessary to sustain life, such care benefits the nondying 
patient by serving this fundamental personal good – human life itself – 
which, as we have explained, remains good in itself no matter how 
burdened it may become due to the patient’s poor condition. 
Moreover, caring for others expresses recognition of their personhood 
and responds appropriately to it.267 

Finally, it was clear from his writings that Barry considered the 
nature of nutrition and fluids, even when delivered by medical 
devices, to be examples of basic nursing care and not in the category 
of medical treatments. He based his assertion on the nature of food 
and fluids versus that of therapeutic medical means, noting that the 
teleological end of nutrition and hydration had a different purpose 
than did medicines and other therapeutic measures. The goal of 
consuming nutrition and fluids, even the through the assisted methods 
administered to PVS patients, was to offer the basic resources the 
person needed to maintain health and ultimately his existence.268 
Barry drew this conclusion based on several factors. He argued: 

Medical treatments are artificially administered impediments to either 
previously existing pathological conditions or to future possible lethal 
conditions. Directly, proximately, and immediately nutrition and 
fluids do not cure any clinically diagnosable pathological conditions, 
and they meet the need of the body for basic resources. Medical 
treatments, on the other hand, directly, proximately, and immediately 
cure, remedy, or palliate clinically diagnosable conditions, and unlike 
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nutrition and fluids, are only indirectly and remotely natural extrinsic 
resources of the body.269 

Medical treatments differed from the provision of AAHN in that 
they could be added or removed in relation to their positive or 
negative effects upon the condition of the patient. Thus, if a respirator 
beneficially assisted the breathing of a patient at one point in the 
course of an illness but hindered it at a later point, it could be added or 
withdrawn as necessary. On the other hand, Barry judged that 
nutrition and fluids were necessary requirements a person needed to 
function and grow but that they had no direct relationship to the cure 
or impediment to any disease; they merely satisfy a fundamental 
bodily need. In this respect, he believed that the choice to withhold or 
withdraw AAHN from a patient whose life could be sustained by its 
provision could not be a responsible moral option, because a person 
could not survive without food and fluids.270 It was possible, he 
commented, that a patient could continue to breathe on his or her own 
when a respirator is removed, the removal of Karen Quinlan’s 
ventilator illustrated this point; however, the complete removal of 
food and fluids assured the death of a patient. Barry’s conclusion then 
was that the “removal of respiratory assistance does not necessarily 
and universally entail death, while removal of assisted feeding 
guarantees death in all instances.”271 The right of the PVS patients and 
other severely incompetent patients to basic nursing care that was 
effective in sustaining life, involved minimal burden, and that he 
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found clearly distinguishable from therapeutic medical treatments was 
the bottom line requiring the necessity to provide AAHN. The 
essential question for Barry in this regard was the following: 

One must ask how this can be done when the definitive withdrawal of 
food and water sets into action a new and independent, certainly 
lethal, chain of events, no different in its outcome from suffocating a 
patient to death. How is it possible to take a course of action which 
certainly brings death without intending death but only foreseeing 
it?272 

Despite the fact that the Herbert, Conroy and Brophy legal 
decisions, the conclusion of many medical organizations, and 
significant numbers of theologians and ethicists have all classified 
AAHN as a medical treatment, “the same as the use of a respirator or 
other form of life-support equipment” (Herbert), Barry raised a valid 
objection to the now dominant medical classification of AAHN. 
Ultimately, his argument seems to have been dismissed or 
overwhelmed by popular opinion more than it has been conclusively 
disproved. 

Kevin O’Rourke, O.P., a professor of ethics at Saint Louis 
University Health Sciences Center and previous director of the 
university’s Center of Health Care Ethics, has written prolifically over 
several decades on medical-moral issues pertaining to end-of-life 
ethics, particularly emphasizing the moral response to the PVS patient 
and other incompetents. O’Rourke, like the other theologians 
discussed here, took special care to ground his interpretation of the 
obligations and limits of caring for PVS patients within the framework 
of human dignity and the fundamental value of human life outlined in 
the Catholic moral tradition. Most notably, O’Rourke’s response to 
the dilemma facing the issue of healthcare for the PVS patient was 
influenced by and hinged upon Pope Pius XII’s 1957 statement to 
physicians and anesthesiologists. In the document, the Holy Father 
declared that the spiritual end of the human person was the paramount 
concern of his existence and that lesser factors, e.g., life, health and 
other activities in which he can engage are subject to it.273 O’Rourke’s 
interpretation of Pius XII and other Catholic theologians assisted his 
development of a quality of life perspective in which the obligation to 
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provide food and fluids to an individual was based, in large part, upon 
the possession of sufficient cognitive-affective capacity to actualize 
the pursuit of his spiritual purpose of life. In this sense, O’Rourke’s 
view contained a similar moral rationale to that of McCormick.274 

In the effort to determine the appropriate levels of care for the PVS 
patient, O’Rourke delved deeply into the Catholic moral tradition, 
emphasizing the theological development of the ordinary and 
extraordinary means of conserving life. He took particular interest in 
the moral reasoning of Vitoria, who, he observed, promoted the 
obligatory nature of nourishment if a certain hope of life was present, 
but who asserted that sin was not incurred by refusing to eat when, in 
the case of severe illness and depression, it was a grave burden to do 
so.275 While acknowledging the centuries-long development of these 
terms and their contribution to medical ethics, O’Rourke found them 
to be ambiguous in the modern healthcare setting. He pointed out that, 
as medical skill and technological advances increased, confusion arose 
in the practical application of the terms because they were being 
twisted interchangeably from the generic sense that indicated the 
availability of a means to the particular sense that indicated its 
efficacy in prolonging life without great burdens. He noted that a 
means, ordinary and standard practice in the generic sense, could be 
quite extraordinary when applied to the specific conditions of an 
individual patient.276 Citing the clarification provided by Pope Pius 
XII, O’Rourke contended that the simple availability of a means did 
not indicate a moral obligation to utilize it without considering the 
circumstances of the patient to whom they would be applied.277 
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Ultimately, for O’Rourke, the critical factor necessary to determine 
the obligatory or optional nature of a particular means of conserving 
life was the assistance it provided the patient to actualize the spiritual 
goal of life. He stated, “Hence, anything that would make the 
attainment of the spiritual goal of life less secure or seriously difficult 
would be a grave burden and would be considered an optional or 
extraordinary means to prolong life.”278 

The quality of life perspective advocated by O’Rourke in relation 
to the PVS patient was clearly seen in his calculation of the benefits 
and burdens of treatment. In his estimation, the benefits and burdens 
of treatment could only be correctly assessed within the framework of 
a person’s cognitive-affective capacity; he believed a person must 
have at least a minimal level of cognitive-affective function in which 
to pursue the spiritual goals of life. According to O’Rourke, the 
traditional calculus used to determine the obligatory or optional nature 
of treatment, particularly life-prolonging measures in which the 
benefits of treatment were required to outweigh the burdens, was 
meaningless in the context of the PVS patient and other incompetents 
incapable of cognitive-affective function.279 Regarding the traditional 
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application of the benefit-burden calculus and the effect it has on the 
prolongation of life he stated, 

They do not have ethical meaning in the Catholic tradition if applied 
to prolongation of life which implies physiological function alone. 
The person in irreversible coma or persistent vegetative state is still a 
human being, but we do not have an ethical responsibility to prolong 
the life of every human being for as long as possible…In an ethical 
evaluation of life-prolonging efforts then, the “benefit” and “grave 
burden” are related to the spiritual not the physiological function.280 

O’Rourke insisted that a correct interpretation of burden 
assessment was the amount of burden in terms of pain, cost, 
administration difficulties, etc., a patient experienced pursuing the 
spiritual goals of life, not the burdens a patient would accrue merely in 
the prolongation of his physiological life. In fact, the life-sustaining 
methods necessary to prolong the life of a PVS patient, for example, 
might be relatively pain free and easy to administer, and yet, the fact 
that he or she had no capacity to pursue the spiritual purpose of life 
rendered even such apparently ordinary means too burdensome to 
utilize.281 

An aspect of the benefit-burden calculus to which O’Rourke drew 
particular emphasis in decisions to prolong life was the potential 
hardship suffered, not only by the patient him or herself but also, from 
a broader perspective, the burden endured by family and society. “If 
all circumstances must be considered, then the patient must ask, What 
will a decision to prolong my life mean to the people who must care 
for me? Would the burden be in accord with ‘the common sense of the 
Christian community’ if the family would have to give the patient 
nursing care 24 hours a day and devote all its savings and income to 
that care?”282 O’Rourke, in addition to finding the prolongation of the 
mere physical life of the PVS patient useless, also determined that the 
resources consumed by an attempt to do everything possible to sustain 
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life might be used more responsibly in assisting family members who 
had the capacity to pursue the spiritual goals of life to actualize 
them.283 

Another factor crucial to O’Rourke’s assessment of the benefit-
burden calculus was the medical condition of the PVS patient. In his 
estimation the provision of life-sustaining methods were rendered 
ineffective for PVS patients for the simple reason that such individuals 
were already suffering from a fatal pathology, namely an inability to 
chew and swallow, which would inevitably lead to the patient’s death 
in a relatively short time. It was the presence of the fatal pathology 
that led to the legitimate questions regarding the obligation to provide 
food and fluids to PVS patients. Regarding the condition of 
irreversible unconsciousness, O’Rourke saw no benefit to be gained 
from prolonging an existence that had no potential to access the 
spiritual goal of life; given these circumstances, the provision of food 
and fluids, would therefore be useless. Drawing from the Catholic 
moral tradition, particularly from Pope Pius XII, and the principle of 
double effect he concluded: 

If the means to remove, circumvent, or alleviate the pathology are 
effective and do not involve a grave burden for the person, then there 
is a moral obligation to use them. If the means to remove or 
circumvent the pathology are either ineffective or impose a grave 
burden upon the patient, or upon family if they offer proxy consent, 
then the means need not be utilized. A choice to forego the means to 
prolong life, made for either of the above mentioned reasons, does not 
intend death. Rather, the intention of the act is to refrain from doing 
something useless or to avoid doing more harm than good to the 
patient. Death results from the underlying pathology, and even though 
death is foreseen, death is not the intention of the moral act.284 

When this principle was applied to the PVS patient, who often 
endured for a number of days without food and water before finally 
expiring, O’Rourke considered the charges of theologians, physicians 
and legal personnel who alleged the presence of pain and suffering 
experienced by the PVS patient due to starvation and dehydration. In 
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addition, to the questions about pain and suffering, he also had to 
contend with those, e.g., Connery and Barry, who considered such a 
course to be euthanasia by omission. In the final analysis, O’Rourke 
responded that these concerns were moot since the ability to 
experience pain in a PVS condition was widely believed to be 
nonexistent. In O’Rourke’s estimation, the removal or withholding of 
food and fluids from a PVS patient, could in good conscience be 
withheld or withdrawn. Since the PVS patient was dying of a fatal 
pathology, was incapable of experiencing pain and suffering, and was 
unable to pursue the spiritual goals of life the provision of AAHN 
unnecessarily prolonged the dying process; hence, the removal of 
AAHN simply allowed the natural dying of the patient to occur.285 

The importance O’Rourke placed upon the human person’s to 
pursuit of the spiritual goals of life made it the central hub around 
which his view of healthcare decision making for the human person 
rested. In the first place, it led him to conclude that only patients with 
minimal cognitive-affective capacity, or in other words, patients with 
a certain quality of life, could properly utilize the treatments and care 
given to them. In his judgment, the capacity of the human person to 
love God, neighbor, enjoy the goods of life, engage in relationships, 
lead a good life, or contribute to the betterment of society were all to a 
greater or lesser degree indicative of pursuing the spiritual goals of 
life. Because this was vital to his understanding of truly human 
activity, the PVS patient, who existed in an irreversibly comatose 
state, lacked the capacity necessary to live a meaningful existence. 
The fact that, in O’Rourke’s judgment, the PVS patient possessed only 
physical life indicated that such life need not be prolonged.286 There 
was an obligation to keep patients in this condition comfortable, 
namely, to provide analgesics against the possibility of pain, to offer 
shelter, a comfortable temperature, ice chips to moisten the lip and 
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mouth area. However, in O’Rourke’s judgment, food and fluids do not 
fall into this category.287 

Deriving from his position regarding the pursuit of spiritual goals 
and the quality of life, O’Rourke considered the provision of AAHN 
to PVS patients to be a morally optional treatment method. O’Rourke 
explicitly rejected any tangible good in sustaining simple biological 
life for its own sake and promoted the assertion that providing food 
and fluids to PVS patients was not obligatory because they were 
ineffective in assisting the patient to pursue the spiritual goals of 
life.288 What is more, O’Rourke judged a position in favor of 
supporting mere physical life contrary to the Catholic moral tradition, 
“because it implies that the criteria of ‘grave burden’ may not be 
utilized as long as there is a faint hope of prolonging life with 
aggressive life support.”289 Here he reaffirmed his belief that a patient 
in a PVS condition was suffering from a fatal pathology and that any 
effort to sustain the physical life of such an individual, no matter how 
minimal the burden assumed the mantle of an aggressive life support 
treatment. 

 
Statements of American Bishops and Bishops’ Conferences 

In the years prior to the 1990 U.S. Supreme Court decision in 
Cruzan, and the subsequent Missouri trial in November 1990 that 
ultimately allowed the removal of Nancy Cruzan’s feeding tube, 
statements, amicus curiae briefs, and other correspondence of 
American bishops and bishops’ conferences entered into the medical-
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moral debate. In many instances, the statements or briefs were issued 
to address a specific PVS case within the jurisdiction of a particular 
diocese. Other bishops or conferences of bishops issued statements to 
provide broader instructional guidelines for clergy and lay Catholics 
should they be needed for medical decision making purposes 
involving a PVS or otherwise incompetent patient. While it could be 
safely said that all of the documents released by individual bishops or 
bishops’ conferences made a great effort to adhere closely to the 
Catholic moral tradition and none argued from a position that 
calculated the particular value of an individual life, not all of the 
documents reached the same conclusion regarding the provision of 
AAHN to PVS patients. It is interesting to note, however, that a 
common thread found in nearly all the statements of the American 
bishops was the desire to distinguish their position from the quality of 
life position, especially those arguing against the provision of AAHN 
to PVS patients. Closely connected to this was their grave concern that 
the use of quality of life assessments might consciously or 
unconsciously bolster the euthanasia movement in principle and 
practice, particularly regarding the possibility of future legal 
precedents. The following segment of this chapter will examine a 
representative presentation of statements and documents issued by 
American bishops, paying close attention to the direction of their 
thought regarding the care of the PVS patient and other incompetent 
persons. Since the foundation of these documents adheres closely to 
the Catholic moral tradition, and in the interest of brevity, the thrust of 
this section will be to focus primarily upon the decision to provide or 
withhold/withdraw AAHN and the rationale upon which the decision 
was based, without delving once more into the fundamental principles 
of the Catholic moral tradition. 

 
New Jersey State Catholic Conference Amicus Curiae Brief 

The friend-of-the-court brief issued in 1987 by the New Jersey 
Catholic Conference confronted the moral issues arising from the 
situation of Nancy Ellen Jobes, a 31 year-old woman living in a 
severely debilitated condition since 1980 resulting from medical 
complications after an automobile accident.290 Utilizing several recent 
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documents of the Church, as well as the theological positions of John 
Connery, S.J., and Gilbert Meilaender, a professor of religion at 
Oberlin College in Ohio, the New Jersey bishops argued strongly in 
favor of providing AAHN to Nancy Ellen Jobes and others like her.291 
Grounded within the inherent dignity and value of human life, and the 
duty to preserve it, the New Jersey bishops made several important 
observations regarding Nancy Ellen Jobes’ medical care. 

First, they recognized the obligation to care for the PVS patient and 
to provide her with means that would preserve life without significant 
burden; conversely, they supported decisions that withdrew or 
withheld useless treatments that provided her no tangible benefit. 
When considering the specific duty or option to provide AAHN, 
however, the New Jersey bishops maintained its character as a normal 
and basic necessity of life; the relative ease with which it could be 
administered clearly separated it from medical treatments. They 
reasoned in a similar vein with Robert Barry the difference between 
“treatments” and “care.” They stated that “Medical treatment is 
therapeutic; nutrition and hydration are not, because they will not cure 
any disease. For that fundamental reason we insist that nutrition and 
hydration must always be maintained.”292 They drew support for their 
argument from the NCCB document on the rights of the terminally ill 
and stated that, in their judgment, AAHN was not an aggressive form 
of treatment but, instead, an effective aspect of normal care that the 
law should promote.293 Further, the New Jersey bishops argued that as 
the “most basic means of caring for human beings” and “the most 

                                                                                                                   
were under the impression that she was in PVS. In: Paul W. Armstrong and B.D. Colen, 
“From Quinlan to Jobes: The Courts and the PVS Patient,” Hastings Center Report 
(February/March 1988), 18(1), 38. Rita Marker, however, cited the report of Dr. Maurice 
Victor, a neurologist, who testified that Nancy was able to respond to commands. In: Rita 
Marker, “The Right to Die Movement and the Artificial Provision of Nutrition and 
Hydration,” in: Critical Issues in Contemporary Health Care: Proceedings of the Eighth 
Bishops Workshop, Dallas, Texas, Russell E. Smith, ed. (The Pope John XXIII Medical-
Moral Research and Education Center, Braintree, MA, 1989), 97. 

291The New Jersey Bishops cited the following documents and articles: NCCB, “Rights of 
the Terminally Ill,” Origins (September 4, 1986), 16(12), 222-224; PAS, “The Artificial 
Prolongation of Life and the Exact Determination of Death,” Origins (December 5, 1985), 
15(25), 415; Rev. John R. Connery, S.J., “Quality of Life,” Linacre Quarterly, supra note 224 
at 33; and Gilbert C. Meilaender, “On Removing Food and Water: Against the Stream,” 
Hastings Center Report (December 1984), 14(11), 215-222. 

292New Jersey Catholic Conference, “Providing Food and Fluids to Severely Brain 
Damaged Patients,” Origins (January 22, 1987), 16(32), 583. 

293Ibid., at 583. See also: NCCB, “The Rights of the Terminally Ill,” supra note 183. 



 205 

powerful symbols of human care,” the denial of food and water from a 
Nancy Ellen Jobes and patients in similar conditions would introduce 
a new cause of death in which the patient expired from dehydration 
and starvation, rather than any other pathology.294 

Second, the New Jersey bishops completely denounced quality of 
life arguments, consciously addressing such judgments in the same 
paragraph as a warning against euthanasia. They recommended that 

This court should carefully avoid any decision which draws its 
conclusions from an analysis of the “quality of life” of the patient. 
Moreover, it is equally important that this court not establish 
guidelines which would allow euthanasia. Society has an obligation 
not only to protect and promote human life, but also to respect the 
human life of a person who is seriously ill or dying.295 

Drawing specifically from the theology of John Connery, S.J., the 
New Jersey bishops explained that withdrawing or withholding food 
and fluids from a PVS patient who was not dying and who simply 
needed a basic aspect of normal care to sustain life could be nothing 
other than an intentional act to bring about death; they considered such 
an intentional decision euthanasia by omission. In addition, they 
expressed grave concerns that a shift towards providing or 
withholding/withdrawing treatment based upon an assessment of a 
person’s quality of life rather than the traditional focus upon the 
quality of treatment, breached a critical barrier protecting the dignity 
of the human person. In their estimation, quality of life judgments 
placed one upon the slippery slope, thus endangering the lives of less 
severely injured but variously impaired individuals.296 

 
Bishop Gelineau and the Case of Marcia Gray 

The brief statement issued in January 1988 by Bishop Louis 
Gelineau, Ordinary of Providence, R.I., showed a contrary opinion in 
Catholic moral thought from the one delivered by the New Jersey 
Catholic Conference. On the one hand, while this statement offered 
little in terms of developing the moral issue, it did, on the other hand, 
highlight the disparity of moral conclusions within the hierarchy in the 
United States regarding the decision to provide or withdraw AAHN 
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from PVS patients. Before offering his position on the specific 
situation of Mrs. Gray, a 49 year-old woman in PVS, Bishop Gelineau 
pointed to the absence of a definitive statement from the Church’s 
magisterium to provide guidance on the level of care and treatment 
proper to the dignity of PVS patients.297 While he noted that AAHN 
could be viewed either as an extraordinary means of preserving life, or 
as a normal aspect of care that should always provided, he chose the 
former course in response to Mrs. Gray’s condition. The moral 
reasoning he used contained the following points: (1) Mrs. Gray had 
no reasonable hope for recovery from the unconscious state in which 
she existed; (2) the AAHN delivered to her that sustained her life was 
a medical treatment; it offered no perceived benefit to her and was 
therefore futile and excessively burdensome; (3) the span of time in 
which Mrs. Gray was treated and conceivably would continue to be 
treated was a financial burden to her family; and (4) in no way did the 
decision to withdraw AAHN from Mrs. Gray indicate approval or in 
any way support euthanasia. The intention of those concerned with the 
removal of Mrs. Gray’s AAHN was solely and completely to respect 
her dignity by the removal of an extraordinary means that caused her 
undue burden and suffering.298 In this statement, Bishop Gelineau 
concluded from a quality of life platform that the AAHN provided to 
Mrs. Gray, while effective in preserving her life was useless because 
she would not return to consciousness. In addition, he cited an 
unspecified financial burden to her family without examining possible 
alternatives to alleviate it. Finally, as stated at the beginning of this 
section, he intended his position to be viewed in a completely distinct 
light separate from euthanasia. 
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Statement of the Florida Bishops 

In June 1989, the bishops of Florida issued a brief but potent 
pastoral statement on the provision of life-sustaining sustenance to 
comatose and PVS patients. They based their remarks within the 
Catholic moral tradition that recognized the dignity of the human 
person and the limited dominion he had over his life, as well as 
several recent documents issued by the Vatican and the NCCB that 
addressed the obligatory and optional means of conserving life.299 
They concluded the following: (1) in a majority of instances, the 
provision of AAHN was not excessively burdensome to administer 
unless death was imminent, and therefore useless to sustain life, or it 
caused harm to the patient;300 (2) the expense of AAHN in itself was 
not cost-prohibitive. The Florida bishops argued that, while the total 
care of the PVS patient might be a burden, if beneficial and non-
burdensome care to the PVS patient was judged excessively 
expensive, then the total cost borne by other classes of incompetent 
patients could also be subject to a similar standard; (3) regarding the 
provision of AAHN to PVS patients, the Florida bishops concluded 
that it was not an aggressive form of sustaining life and, therefore, 
must receive the strongest presumption in favor of its administration. 
Here they acknowledged the reduced benefit a PVS patient received 
due to the nature of his unconsciousness when compared to a 
conscious person; however, when the inherent good of human life was 
considered along with the minimal to non-existent levels of pain, 
discomfort or repugnance, they argued that AAHN should be 
provided; (4) only when a treatment was determined to be useless or 
excessively burdensome could it be withheld or withdrawn. The 
Florida bishops specifically warned against judgments to provide or 
withhold treatment based upon the perceived quality of a patient’s life, 
which, they concluded may be viewed in the same context as 
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euthanasia.301 This determination reached by the Florida bishops, was 
rooted in the Holy See’s statement on the condition of disabled 
persons, and was ultimately directed towards a societal response that 
promoted a fundamental respect, dedication, and commitment to care 
for the weakest and most vulnerable members of society.302 

 
Statements of Bishop James McHugh 

The statement written in September 1989 by Bishop James 
McHugh of Camden, New Jersey contributed to the current discussion 
in several interesting ways. First, after reiterating the Catholic moral 
tradition concerning the dignity of the human person and his solemn, 
but not absolute, obligation to preserve his life, McHugh challenged 
O’Rourke’s interpretation of Pius XII’s statement regarding the 
spiritual goal of life. McHugh specifically questioned O’Rourke’s 
assumption that a PVS patient lacked cognitive-affective function and, 
therefore, could not pursue the spiritual end of life. McHugh disagreed 
with the assertion that PVS patients had no cognitive-affective ability 
by pointing out the lack of conclusive scientific knowledge regarding 
the true mental capacities of unconscious patients. Arguing in a 
manner similar to earlier statements by John Connery, S.J., he 
countered this assumption by stating: “The spiritual end of life is 
certainly union with God, but progress toward that union can be 
achieved and enhanced even by the unconscious patient if that person 
has intended that all of his or her suffering of debilitation be offered to 
God in union with the suffering of Christ.”303 In his judgment, the 
classification of the PVS patient as an unconscious, non-dying person 
who required medically delivered sustenance to maintain his life, 
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Life,” supra note 224 at 28. 
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made AAHN an aspect of basic, beneficial, minimally or negligibly 
burdensome means of sustaining life that should be supplied. McHugh 
believed that his position was more consistent with the sanctity of life 
approach advocated in the Catholic moral tradition.304  

The second notable aspect to McHugh’s statement was his rejection 
of quality of life judgments to determine healthcare decisions. He 
concluded that, since the provision of AAHN sustained the life of the 
person, was not particularly burdensome to the PVS patient, or overly 
expensive or difficult to maintain, the intention to remove it for the 
purpose of hastening death was euthanasia by omission and therefore 
morally prohibited. McHugh was particularly concerned with the 
intention underlying attempts to withdraw AAHN from PVS patients 
due to the purported burdens to family members and society.305 In an 
earlier publication regarding the withdrawal of care from mentally 
deficient children he noted: 

Thus, the decision to withhold therapy was at least partially the 
expression of the judgment that this life was not of sufficient value to 
save. And in the calculus, it was also apparent that the burdens 
resulting from continued life would have fallen more heavily on the 
parents and society than on the child. Almost imperceptibly we have 
passed from the rights of the patient to the problems of society, and to 
a situation in which cost-benefit analysis results in destroying the life 
of the child.306 

A similar line of reasoning could be directed towards those 
advocating the removal of AAHN from PVS patients: Was the PVS 
patient truly the primary beneficiary and the primary concern of those 
who advocated the removal of AAHN to relieve burden? Was the PVS 
patient the only one whose burden was relieved when the removal of 
food and fluids from debilitated patients was advocated? In the final 

                                                 
304Ibid., at 315. McHugh endorsed the position of William E. May, et al., in rejecting the 

position that the PVS patient was dying from a fatal pathology, in “Feeding and Hydrating the 
Permanently Unconscious and Other Vulnerable Persons,” supra note 252 at 207, to which he 
himself was a signatory. See also: William E. May, “Tube Feeding and the ‘Vegetative State’ 
(Second of Two Parts),” Ethics & Medics (January 1999), 24(1), 3. 

305Ibid., at 316. Kevin O’Rourke rebutted McHugh’s assessment of financial costs in a 
letter addressed to him several weeks later. See: Kevin D. O’Rourke, O.P., “Open Letter to 
Bishop McHugh: Father Kevin O’Rourke on Hydration and Nutrition,” Origins (October 26, 
1989), 19(21), 352. 

306Msgr. James McHugh, “Death and Dying: Moral and Ethical Considerations,” in 
Death, Dying and the Law, James T. McHugh, ed. (Our Sunday Visitor, Inc., Huntington, IN, 
1976), 34. 
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analysis, McHugh determined that the removal of AAHN from the 
PVS patient was not morally acceptable because it introduced a new 
cause of death, namely, death by dehydration and starvation, which he 
concluded was contrary to Church teaching against euthanasia.307 

 
Statement of the Texas Catholic Bishops 

The policy document promulgated by the Texas bishops and the 
Texas Conference of Catholic Health Facilities in June 1990 was 
issued nearly six months prior to Nancy Cruzan’s death on December 
26, 1990, twelve days after the removal of her feeding tube. Their 
interpretation of the Catholic moral tradition in relation to the moral 
decision to provide or withhold/withdraw AAHN from PVS patients 
was similar in many ways to the conclusions reached by Kevin 
O’Rourke. The conclusion reached by the Texas bishops allowed life-
sustaining food and fluids to be withdrawn from PVS patients for two 
primary reasons: (1) while they acknowledged the inestimable value 
of the human person, and further, that patients in PVS retained the 
classification of “person” in their unconscious state, the Texas bishops 
concluded that PVS patients did suffer from a fatal pathology that did 
not always require circumvention. Therefore, drawing from a section 
of the 1980 Declaration on Euthanasia that allowed individuals to 
forgo burdensome treatments and let nature take its course, if the 
decision was made by a legitimate proxy that the burdens of long-term 
feeding were too great for a patient in PVS, AAHN could be 
withdrawn;308 (2) referring to the 1957 statement of Pope Pius XII to 
physicians and anesthesiologists, the Texas bishops emphasized the 
spiritual needs and obligations of the patient as a crucial aspect to the 
human person’s total well-being. Promoting what they termed a 
“holistic integration” of the human person, they noted: 

This value includes the spiritual, mental, emotional and physical 
health in the unity of the person and communion of persons. The life 

                                                 
307Bishop James T. McHugh, “Artificially Assisted Nutrition and Hydration,” supra note 

303 at 316. 
308The Texas Bishops, “On Withdrawing Artificial Nutrition and Hydration, Origins (June 

7, 1990), 20(4), 54. See also: CDF, “Declaration on Euthanasia,” supra note 36 at 156, which 
noted the following: “When inevitable death is imminent in spite of the means used, it is 
permitted in conscience to take the decision to refuse forms of treatment that would only 
secure a precarious and burdensome prolongation of life, so long as the normal care due the 
sick person in similar cases is not interrupted.” 
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and health of the total person and communion of persons are important 
in order for each person to hear and respond effectively under the 
influence of grace to God’s call.309 

In this understanding, the PVS patient, who apparently could not 
access spiritual, mental, or emotional health in the unity and 
communion of persons, but only physical health if food and fluids 
were provided, did not warrant the AAHN necessary to sustain their 
lives. The bishops clearly emphasized that the decision to withhold or 
withdraw AAHN from a PVS patient by a proxy decision was not a 
decision to abandon the patient. They insisted that such individuals 
received hygienic care, a comfortable ambient temperature, and 
dignified treatment commensurate with their status as “person.” In 
their judgment, this course of action acknowledged the dignity of the 
PVS patient and did not abandon them, “rather, it is accepting the fact 
that the person has come to the end of his or her pilgrimage and 
should not be impeded from taking the final step.”310 

                                                 
309Ibid., at 53. See also: Pope Pius XII, “The Prolongation of Life,” supra note 105 at 396. 
310Ibid., at 54. 
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Part III 

The Watershed: Nancy Cruzan to the Present 

 
THE CONSEQUENCES OF THE NANCY CRUZAN CASE 

The medical-moral dilemma begun by the Quinlan family’s 
decision to remove Karen’s ventilator, sustained and augmented by 
the subsequent cases of Herbert, Conroy, Brophy, Jobes and others, 
reached the apex of intensity and scrutiny with the medical condition 
of Nancy Cruzan and the subsequent U.S. Supreme Court decision. As 
will be demonstrated later in Chapter Three, the medical and legal 
communities, starting with the Quinlan case and advancing through 
the Cruzan case, expended significant amounts of effort, and took 
enormous policy and procedural strides regarding the care of the PVS 
patient.311 Interestingly, though, within a relatively short amount of 
time after the conclusion of the Cruzan case and her eventual death 
due to the removal of her feeding tube, the issue of providing or 
withholding/withdrawing AAHN to PVS patients was judged to have 
reached a satisfactory conclusion from the medical and legal 
perspective. The scrutiny directed at decisions to provide or 
withhold/withdraw AAHN from PVS patients subsequently ceased to 
be examined as a pressing and vital question in law or medicine; the 
debate largely moved on to examine the ethical ramifications and 
possible legalization of euthanasia and physician-assisted suicide.312 

                                                 
311Gregory E. Pence, Classic Cases in Medical Ethics, supra note 115 at 53. See also: 

Leon Kass, M.D., Life, Liberty and the Defense of Dignity: The Challenge for Bioethics 
(Encounter Books, San Francisco, CA, 2002), 219. 

312Wesley J. Smith noted that: “The death of Nancy Cruzan was a true watershed moment 
in bioethics, demonstrating the power of philosophers and activist physicians to redefine 
medical ethics, public policy, and popular opinion. With the Cruzan case, virtually all 
institutional and legal opposition to dehydrating people in a PVS at the request of caregivers 
collapsed.” In: Wesley J. Smith, Culture of Death: The Assault on Medical Ethics in America 
(Encounter Books, San Francisco, CA, 2000), 69. See also: Judge Griesa, “Assisted-Suicide 
Ban Ruled Constitutional,” Origins (January 12, 1995), 24(30), 502. He remarked that 
“plaintiffs also interpret the Cruzan decision as being tantamount to a holding that a 
terminally ill person has a constitutional right to require the withdrawal of life-sustaining 
treatment.” Further citation: Catholic Health Association, “CHA Amicus Curiae Brief on 
Physician-Assisted Suicide,” Health Progress (May-June 1997), 78(3), 39. Responding to the 
court cases, Vacco v Quill and State of Washington v. Glucksberg, in New York and 
Washington State respectively, the CHA stated the following: “Despite this clear language 
and the expressly narrow grounds of this Court’s decision, the Ninth Circuit used Cruzan as a 
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Within the Catholic Church, however, the moral debate over the 
care of the PVS patient continued. Dr. D. Alan Shewmon succinctly 
indicated the state of popular consensus regarding the provision of 
AAHN, and the place of Catholic thought within the larger sphere of 
the debate in the following statement: 

The PVS-tube-feeding issue is now passé. While Catholic theologians 
continue to debate the morality of tube feedings in PVS from a 
sanctity-of-life perspective, the rest of the world has moved on from 
tube-feedings to spoon feedings and from PVS to less severe forms of 
neurologic disability. Yes, believe it or not, one medical expert 
testified in a court case that he considered spoon feeding a form of 
medical treatment that could legitimately be forgone like any other 
form of medical treatment.313 

Despite the apparent abandonment of the AAHN debate by medical 
and legal professionals, the care of the PVS patient as an important 
ethical issue in medicine, law, and society in general remained an 
issue of major importance in Catholic moral thought following the 
Cruzan case. This was primarily the case because, in the judgment of 
some theologians and particularly among the American hierarchy, too 
many variables remained unknown regarding the true condition of the 
PVS patient; therefore, a conclusive moral response had not yet been 
formulated. In addition, the aftermath of the Cruzan case opened the 
door to further moral questions that needed to be addressed. First, the 
Cruzan case was the initial catalyst for a noticeable shift in the 
medical and legal spheres away from providing AAHN to PVS 
patients and later towards even greater leaps detrimental to the safety 
and the dignity of the human person.314 As Bishop Stafford of Denver, 

                                                                                                                   
springboard to an expansive ‘right’ heretofore unknown to the law: [Cruzan, by recognizing a 
liberty interest that includes the refusal of artificial provision of life-sustaining food and 
water, necessarily recognizes a liberty interest in hastening one’s own death (Wash. Pet. App. 
A-62)].” 

313D. Alan Shewmon, M.D., “Definitions of Death, The Persistent Vegetative State, and 
Anencephaly,” supra note 1 at 148.  

314Archbishop J. Francis Stafford, “Growing Euthanasia Mentality Seen,” Origins (June 
27, 1991), 21(7), 109; He remarked that “concern about physician attitudes is hardly mitigated 
by a recent special article in the prestigious New England Journal of Medicine, in which all 
but two of the 12 authors agreed: ‘It is not immoral for a physician to assist in the rational 
suicide of a terminally ill patient’.” He specifically quoted the following article from the New 
England Journal of Medicine: Sidney E. Wanzer, et al., “The Physician’s Responsibility 
Toward Hopelessly Ill Patients: A Second Look,” New England Journal of Medicine (March 
30, 1989), 320(13), 848. 
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Colorado observed, “In the aftermath of the Cruzan case, there has 
been a notable trend to deny the ‘strong presumption’ that nutrition 
and hydration should be provided ‘for most patients.’ Proponents of 
this view considered nutrition and hydration to be equivalent to 
medical treatment and therapies in their clinical and moral 
evaluation.”315 

Closely related to the shift away from providing AAHN to PVS 
patients was the broader and further-reaching issue of personal 
autonomy in medical decision making. Therefore, the second factor 
that kept the withholding/withdrawing of treatment issue on a front 
burner in the Catholic moral arena was the concerted effort in 
medicine, ethics, law and society at large, particularly after Cruzan, to 
pursue increasingly greater levels of patient autonomy in withdrawal 
of treatment decisions.316 The pursuit of greater patient control of 
medical decision making eventually culminated in the Patient Self-
Determination Act of 1990.317 Finally, fueled by the conclusion of the 
Cruzan case and the subsequent recognition of greater autonomy in 
medical decision making, a growing concern of bishops and 
theologians in the United States pertained to the escalating levels of 
support within American society for legislation to permit euthanasia 
and physician-assisted suicide as a viable medical option should an 
individual so choose.318  

                                                 
315Ibid., at 110. 
316Michael Rie stated the following: “Under the tutelage of the autonomy movement that 

began with Schloendorff in 1914, blossomed with Quinlan (1976) and Brophy (1986) and 
reached maturity with last year’s Supreme Court decision in Cruzan, the medical profession 
has come to accept a patient’s right to be left alone and to acknowledge the autonomous 
patient’s authority in decisions to withdraw life-sustaining care.” In: Michael A. Rie, “The 
Limits of a Wish,” Hastings Center Report (July-August, 1991), 21(4), 24. See also: Michael 
A. Rie, “Practicing Medicine, Fiduciary Trust Privacy, and Public Moral Interloping After 
Cruzan,” The Journal of Medicine and Philosophy, 17 (1992), 649. 

317Omnibus Budget Reconciliation Act of 1990, Pub. L. No. 101-508, Secs. 4206, 4751, 
enacted November 5, 1990. See also: Fenella Rouse, “Patients, Providers, and the PSDA,” 
Hastings Center Report (September-October 1991), 21(5), S2. She noted: “There is little 
doubt that the Patient Self-Determination Act (passed as part of the Omnibus Reconciliation 
Act of 1990) was given impetus by the Supreme Court decision in Cruzan and the publicity 
that surrounded the case.” 

318Archbishop William Levada, “Oregon ‘Aid-in-Dying’ Proposal Opposed,” Origins 
(May 23, 1991), 21(2), 27. Regarding the expansion towards euthanasia, he commented: “The 
subject matter of this legislation, patient advance directives, was initiated in S.B. 494 to 
provide for the appointment of a power of attorney to deal with complicated medical and legal 
issues for a person who was no longer competent. It was then expanded to include some 
medical and legal guidance in regard to the withdrawal of artificial nutrition and hydration – 
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To address the historical progression of Catholic moral theology 
regarding the care of PVS patients after Nancy Cruzan, the direction 
of this segment of Chapter Two is three-fold. First, in setting the 
stage, a brief examination will be made of the Cruzan case itself, 
specifically addressing Nancy’s medical condition and her prognosis 
for recovery, followed by the results of the court case. Similarly, a 
brief treatment of the Wanglie case will be presented to demonstrate 
the direction of legal and medical thought after Cruzan that the 
Church would have to address. Second, the heart of this segment will 
explore the documents and directives of the Church that were 
promulgated in the years subsequent to the conclusion of the Cruzan 
case; specific attention will be given to the statements of bishops’ 
conferences and Pope John Paul II. Third, from the moral foundation 
provided by recent Catholic documents, the discussion will examine 
the emergence of an observably more cohesive position within the 
hierarchy of the Church in favor of providing AAHN to the PVS 
patient. The documents of the Church promulgated after Cruzan 
highlighted the Church’s emphasis upon building a culture of life that 
truly respected the dignity of the human person in thought and 
practice; they also guaranteed increasing tension with modern medical 
practices that were not consistent with the dignity of the human 
person. 

 
The Condition of Nancy Cruzan and Helga Wanglie 

Nancy Cruzan 

At approximately 12:30 in the morning on January 11, 1983, Nancy 
Cruzan, 24 years old, lost control of her car on Krummel Nursery 
Road, a dark two-lane highway in southwestern Missouri. The car 
flipped over, throwing Nancy clear, and came to rest in a driveway, a 
short distance from the road. Nancy landed facedown on the ground 
and was not breathing when approached by those living near the 
accident site. Sergeant Dale Penn, a highway patrolman who 

                                                                                                                   
issues that are themselves delicate and important, and need to be given full consideration. To 
include the further question of euthanasia or ‘aid in dying’ in S.B. 1141 as an expansion of or 
an amendment of S.B 494 is a disservice to the people of this state.” See also: Archbishop 
Francis J. Stafford, “Growing Euthanasia Mentality Seen,” supra note 314; NCCB 
Administrative Committee, “Statement on Euthanasia,” Origins (September 26, 1991), 
21(16); Archbishop Thomas Murphy, “Washington State’s November Ballot: Euthanasia and 
Abortion,” Origins (October 17, 1991), 21(19). 
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responded first to the scene of the accident, failed to find a pulse when 
he checked her carotid artery. The paramedics who responded to the 
scene of the accident a few moments later were able to restore her 
heartbeat; she was subsequently rushed to Freeman Hospital in Joplin, 
Missouri and eventually stabilized. The ICU staff treating her physical 
injuries seemed guardedly optimistic at her chances for recovery 
immediately after surgery; however, after an examination later in the 
day by Dr. Majzoub, a neurosurgeon, it became apparent that Nancy 
was in a deep coma and that the damage caused by the anoxia she 
suffered was likely significant.319 

It wasn’t until late January that Nancy was able to breathe on her 
own. To facilitate ease in the provision of nutrition and hydration, she 
was initially fed through various IV lines and nasogastric tubes.320 
However, because the IV lines tended to clog easily and Nancy was 
not receiving sufficient amounts of nutrition from them, a gastrostomy 
tube was inserted through her abdomen and into her stomach in early 
February 1983.321 Over the months that passed, her body became 
rigid, her extremities locked into claw-like positions, she became 
heavy and bloated from the tube feedings, and her eyes would at times 
scan randomly around the room in which she lay.322 Several years 
later, in August 1986, after it seemed apparent that Nancy would never 
recover from her injuries, Joe and Joyce Cruzan signed a DNR 
document requesting that the staff at the Missouri Rehabilitation 
Center refrain from administering CPR in the event that her heart or 

                                                 
319William H. Colby, Long Goodbye: The Deaths of Nancy Cruzan (Hay House, Inc., 

Carlsbad, CA, 2002), 11-16. Bobby Williams was the paramedic who restored Nancy’s 
heartbeat after her accident, p.396. See also: Gregory E. Pence, Classic Cases in Medical 
Ethics, supra note 115 at 38. Estimates were made that Nancy had been anoxic for 
approximately fifteen minutes. 

320According to the transcript of the original case, Cruzan v. Harmon and Lampkins, 
Circuit Court of Jasper County, Missouri, Probate Division at Carthage, Case No. CV384-9P, 
March 9-11, 1988, p.281-285, Nancy had been able to take food and fluids normally after her 
accident. “Less than two months after her accident, when she was released from the rehab 
unit, Nancy had been eating by mouth. The record shows she ate mashed potatoes, link 
sausage, eggs and bananas. She drank a glass of juice with each meal. From: Rita Marker, 
“The Right to Die Movement and the Artificial Provision of Nutrition and Hydration,” in: 
Critical Issues in Contemporary Health Care: Proceedings of the Eighth Bishops Workshop 
Dallas Texas, Russell Smith, ed. (The Pope John XXIII Medical-Moral Research and 
Education Center, Braintree, MA, 1989) 98. 

321William H. Colby, Long Goodbye, supra note 319 at 15-23. 
322Ibid., at 28. See also: Gregory E. Pence, Classic Cases in Medical Ethics, supra note 

115 at 38. 
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lungs stopped working. Later that year they tried to have Nancy’s 
feeding tube removed, but their request was denied, and in 1987, the 
Cruzans began legal proceedings to allow their daughter’s feeding 
tube to be disconnected.323 

The initial court decision ruled in favor of the Cruzan’s petition on 
the following grounds: 

The court found that a person in Nancy’s condition had a fundamental 
right under the state and federal constitutions to refuse or direct the 
withdrawal of “death prolonging procedures.” App. to Pet. for Cert. 
A99. The court also found that Nancy’s “expressed thoughts at age 25 
in somewhat serious conversation with a housemate friend that if sick 
or injured she would not wish to continue her life unless she could live 
at least half way normally suggests that given her present condition 
she would not wish to continue on with her nutrition and hydration.” 
Id. At A97-A98.324 

In 1988, however, the Missouri State Supreme Court overturned 
the trial court’s decision on the basis that decisions to forgo life-
sustaining treatments were required to pass stringent formalities, for 
instance, a living will or “clear and convincing” evidence that the 
patient would choose such a course of action.325 At first glance, the 
unsuccessful appeal made by the Cruzans to the United States 
Supreme Court, thwarted their intention to remove Nancy’s feeding 
tube. Nevertheless, a deeper examination of the case revealed that its 
scope only applied to few states and, more important than the initial 
ruling, it also influenced many opinions in medicine, law, and the 
public at large away from providing AAHN to PVS patients.326 In a 5-

                                                 
323Ibid., at 37-47. 
324Chief Justice William Rehnquist, “Ruling on the Withdrawal of Food and Hydration,” 

Origins (July 5, 1990), 20(8), 127. 
325Bryan Jennett, M.D., The Vegetative State, supra note 108 at 199. See also: Cruzan v. 

Harmon, 760 S.W. 2d 408 (Mo. 1988), in: Marjorie B. Zucker, The Right to Die Debate: A 
Documentary History (Greenwood Press, Westport, CT, 1999), Document 91, 191-192: “The 
co-guardians do not have authority to order the withdrawal of hydration and nutrition to 
Nancy. We further hold that the evidence offered at trial as to Nancy’s wishes is inherently 
unreliable and thus insufficient to support the co-guardians claim to exercise substituted 
judgment on Nancy’s behalf…This State has expressed a strong policy favoring life. We 
believe that policy dictates that we err on the side of preserving life.” 

326Ibid., at 202-203. Jennett cited several sources who remarked, on the one hand, that in 
terms of law or clinical practice, little of consequence was altered by Supreme Court decision 
in Cruzan. On the other hand, others like George Annas, who in the New England Journal of 
Medicine (323[10], 1990), expressed worry about the leeway ceded by the Court to the states 
regarding medical treatment decisions. Ultimately, Jennett noted that: “Cruzan prompted an 
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4 decision, Chief Justice William Rehnquist delivered the majority 
decision that recognized the right of the State of Missouri to require a 
“clear and convincing” evidence standard when a guardian attempts to 
remove life-sustaining food and fluids from a patient in Nancy’s 
condition.327 However, also included in Chief Justice Rehnquist’s 
opinion was a precedent-setting statement that speculatively endorsed 
a greater acknowledgment within the Constitution of a patient’s 
refusal of life-sustaining treatment. Rehnquist stated that: “[F]or 
purposes of this case, we assume that the United States Constitution 
would grant a competent person a constitutionally protected right to 
refuse lifesaving hydration and nutrition.”328  

Four months after the U.S. Supreme Court decision, the Cruzans 
returned to the trial court in Missouri with several new witnesses, 
acquaintances of Nancy, who testified that her expressed desire was 
never to receive AAHN in the event she was in a PVS condition. 
These statements were based upon conversations about the condition 
of Karen Quinlan and another PVS patient Nancy had known. On 
December 14, 1990, Judge Teel ruled that there now existed “clear 

                                                                                                                   
increased interest in advance directives and many statutes dealing with these were modified 
after that case to allow refusals for vegetative as well as terminally ill patients, and 
specifically to allow the removal of ANH.” 

327Cruzan v. Director, Missouri Department of Health, U.S. Supreme Court 497 U.S. 261 
(1990), in: Marjorie B. Zucker, The Right to Die Debate: A Documentary History 
(Greenwood Press, Westport, CT, 1999), Document 92, 193. In acknowledging the choice of 
the State of Missouri to demand a stringent evidentiary standard, Chief Justice Rehnquist 
stated: “The difficulty with petitioners’ claim is that in a sense it begs the question: An 
incompetent person is not able to make an informed and voluntary choice to exercise a 
hypothetical right to refuse treatment or any other right. Such a ‘right’ must be exercised for 
her, if at all, by some sort of surrogate. Here Missouri has in effect recognized that under 
certain circumstances a surrogate may act for the patient in electing to have hydration and 
nutrition withdrawn in such a way as to cause death, but it has established a procedural 
safeguard to assure that the action of the surrogate conforms as best it may to the wishes 
expressed by the patient while competent. Missouri requires that evidence of the 
incompetent’s wishes as to the withdrawal of treatment be proved by clear and convincing 
evidence.” In: Chief Justice William Rehnquist, “Ruling on the Withdrawal of Food and 
Hydration,” supra note 324 at 130. 

328Ibid., at 193. See also: Susan M. Wolf, “Honoring Broader Directives,” Hastings 
Center Report (September-October 1991), 21(5), S8-S9: “A majority of the Supreme Court 
acknowledged in the 1990 Cruzan case that the federal Constitution protects the right of 
competent patients to refuse any life-sustaining treatment including nutrition and 
hydration…When a patient loses competence, she does not lose these constitutional and 
common-law rights…In addition, a patient who has appointed a proxy to make treatment 
decisions for her in the event she loses competence enjoys legal protections…However, 
Cruzan suggests that the decisions of an appointed proxy may enjoy constitutional protection 
as well.” 
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and convincing” evidence that Nancy, if competent, would have 
chosen to terminate her life-sustaining AAHN, that her condition 
presently was hopeless, and that her parents were permitted to remove 
the nutrition and hydration sustaining her life. The effects of AAHN 
removal began to emerge within five days. Nancy’s condition was 
downgraded from stable to deteriorating; she had a slight fever, which 
was considered the result of early stage dehydration. On Christmas 
day 1990, her condition deteriorated rapidly; her heart rate increased 
and her blood pressure dropped. By 2:47 early the next morning, 
slightly over eleven days since her AAHN was removed, Nancy 
stopped breathing and died.329 

 
Helga Wanglie 

The Wanglie case became an interesting episode in the progression 
of patient self-determination, as well as a telling commentary on the 
attitudes of many ethicists and medical personnel regarding the 
permanently unconscious patient. The Wanglie case brought to the 
forefront of this debate several important questions, including the 
issue of medical futility, the extent to which medical personnel must 
acquiesce to the desires of patients or surrogates in providing care 
deemed futile and, conversely, the limits of patient or surrogate 
requests for medical care.330 Mrs. Helga Wanglie, an 87 year-old 

                                                 
329William H. Colby, Long Goodbye, supra note 319 at 341-385. 
330Some well-known responses to these questions can be seen in the following articles: 

Nancy S. Jecker and Lawrence J. Schneiderman, “When Families Request that ‘Everything 
Possible’ Be Done,” The Journal of Medicine and Philosophy, 20 (1995), 159, They stated the 
following: “Again, we raise the point that patients and families who ‘demand everything’ are 
not entitled to demand miracles of the medical profession…We would even press the 
argument further: attempting futile treatments constitutes irresponsible medical practice and 
should be condemned by the profession.” Gilbert Meilaender directly rejected the conclusions 
of Schneiderman and Jecker and their “qualitative” understanding of futility in: “Terra es 
animata On Having a Life,” Hastings Center Report (July-August 1993) 23(4), 30; Robert M. 
Veatch and Carol M. Spicer, “Futile Care: Physicians Should Not Be Allowed to Refuse to 
Treat,” Health Progress (December 1993), 74(10), 22-27. Based on his social covenant 
theory, Veatch recommended that if certain conditions were met, the provision of medical 
care should be expected to continue. See also: Felicia Ackerman, “The Significance of a 
Wish,” Hastings Center Report (July-August 1991), 21(4), 27-29; Michael A. Rie, “The 
Limits of a Wish,” Hastings Center Report (July-August 1991), 21(4), 24-27; Daniel 
Callahan, “Medical Futility, Medical Necessity: The-Problem-Without-A-Name,” Hastings 
Center Report (July-August 1991), 21(4), 30-35. Callahan remarked that “the doctors at the 
hospital have asserted that Mrs. Wanglie’s continued use of a respirator confers no benefit on 
her. Though it will prolong her life, it will not restore her to consciousness. I happen to agree 
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woman living in Minneapolis, Minnesota broke her hip when she 
slipped in her home on December 14, 1989 and was admitted to the 
Hennepin County Medical Center (HCMC) for treatment. Attempts at 
rehabilitation were hampered by the onset of respiratory failure, and, 
therefore, she was readmitted to the hospital and placed on a 
ventilator. For the next several months the hospital staff at HCMC 
tried to wean Mrs. Wanglie from the ventilator, but her lungs had 
become irreversibly unable to provide sufficient oxygen to sustain life. 
In this condition she was completely respirator dependent, and 
attempts to remove it were without success. Then, on May 23, 1990, 
nearly two weeks after she was transferred to another medical facility, 
still in the effort to wean her from the ventilator, she suffered cardio-
pulmonary arrest and, as a result, hypoxic-ischemic encephalopathy 
that ultimately left her in a PVS condition.331 

After a month of care in which Mrs. Wanglie received antibiotics 
(to combat her pneumonia condition) AAHN, and other care in 
addition to the ventilator, the medical staff concluded that since it was 
nearly certain that she would never recover, and that she would 
eventually die without regaining consciousness, the ventilator 
sustaining her life was useless to her and should be removed. Mrs. 
Wanglie’s family, specifically her husband and children, resisted the 
hospital’s attempts to remove her ventilator; they maintained their 
opposition to the removal of her ventilator because repeated requests 
were made to permit it. Despite the fact that all bills were paid by the 
Wanglie’s HMO, the physicians and nurses responsible for Mrs. 
Wanglie’s care believed that the provision of the respirator was, in 
light of her age and physical condition, inappropriate care, and they 
sought a way to stop providing it. Doctor Steven Miles, the hospital 
representative, reported that the medical staff pursued all avenues to 
address the concerns of the Wanglie’s while at the same time 
remaining true to their own consciences. It was only after all attempts 
had failed, including offering counseling, providing assistance to 

                                                                                                                   
with this judgment. But I also believe we should not override the moral values of the Wanglie 
family, whose judgment is different from both mine and the Medical Center.” 

331Ronald E. Cranford, M.D., “Helga Wanglie’s Ventilator,” Hastings Center Report 
(July-August 1991), 21(4), 23. 
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transfer her to another facility, and continuing “futile” medical care 
that they sought legal permission to remove her life support.332 

Through the course of Mrs. Wanglie’s incapacity, Mr. Wanglie and 
his daughter were fully apprised of her condition. “For his part, Mr. 
Wanglie stated that his wife valued life simply for life’s sake and 
would want to remain alive under these conditions.”333 Ultimately, the 
judge decided that the hospital failed to prove that Mr. Wanglie was 
incompetent and that he was best suited to safeguard his wife’s 
interests.334 Helga Wanglie died on July 4, 1991, well before the 
subsequent stages of the judicial process could be completed; 
throughout her incapacity, she received AAHN and mechanical 
ventilation. The estimated cost for her hospital care ranged from 
700,000 to 800,000 dollars335 

 
Development of Church Teaching After Cruzan 

Statements in the Immediate Wake of Cruzan 

In the aftermath of the Cruzan decision, the majority of the 
statements issued by bishops and bishops’ conferences in the United 
States argued similar key points. The documents issued less than one 
year after Nancy Cruzan’s death primarily argued against the 
withdrawal of AAHN from PVS patients, and in favor of recognizing 
AAHN, in most cases, as a normal aspect of medical care. They also, 
of necessity, confronted the powerful efforts in society to actualize 

                                                 
332Steven H. Miles, M.D., “Interpersonal Issues in the Wanglie Case,” Kennedy Institute 

of Ethics Journal (1992), 2(1), 63. See also: In re Conservatorship of Wanglie, No. PX-91-
283 (Minn. Dist. Ct. Hennepin Co., July 1991). 

333 Wesley J. Smith, The Culture of Death, supra note 312 at 135-136. Ronald E. 
Cranford, M.D., also remarked on this point saying: “Oliver Wanglie understands that his 
wife is unaware of herself, her surroundings and his visits. When asked if he understood the 
medical diagnosis and that the patient would not recover consciousness or improve in any 
significant way, he replied, ‘that may be true, but we hope for the best’.” In: Ronald E. 
Cranford, M.D., “Helga Wanglie’s Ventilator,” supra note 331 at 23. 

334In re Conservatorship of Wanglie, No. PX-91-283 (Minn. Dist. Ct. Hennepin Co., July 
1991) in: Marjorie B. Zucker, The Right to Die Debate (Greenwood Press, Westport, CT, 
1999), 204. The court noted that Oliver Wanglie was the closest relative of Helga and that he 
was in the best position to know her wishes. He was capable of understanding her mental and 
physical needs and was dedicated to promoting her well-being. In light of these facts, the 
judge concluded that: “Oliver Wanglie be and hereby is appointed Guardian of the Person and 
Estate of Helga Wanglie.” 

335Steven H. Miles, M.D., “Interpersonal Issues in the Wanglie Case,” supra note 332 at 
61, 67. See also: Ronald E. Cranford, M.D., “Helga Wanglie’s Ventilator,” supra note 331 at 
24. 
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greater patient self-determination and to obtain legal recognition of a 
right to die. At this point in the development of Catholic moral 
thought, the statements issued by bishops and bishops’ conferences 
were, for all intents and purposes, brief remarks that reacted to court 
decisions and proposed state and federal legislation. The first 
significant documents addressing the decision to provide or 
withhold/withdraw AAHN from PVS patients in a deeper manner did 
not begin to appear until the beginning of 1992. To facilitate the 
presentation of the various statements of bishops and bishops’ 
conferences immediately after Cruzan, this section has been divided 
into the common characteristics nearly all share: (1) their position on 
the provision of AAHN to PVS patients; (2) their position on quality 
of life and sanctity of life arguments; (3) their position on advance 
directives; and, (4) their position on the rise euthanasia and physician-
assisted suicide as a major topic of medical-moral debate. 
AAHN and the PVS Patient. Within the documents issued a short 

time after Nancy Cruzan’s death, the bishops argued that treatment 
decisions for the PVS patient should presume in favor of providing 
nutrition and hydration. They judged that such provision was not 
disproportionately burdensome in terms of pain or inconvenience nor 
was the cost of AAHN itself considered to be excessively 
expensive.336 Even the most brief statement made by a bishop or 
bishops’ conference, i.e., the comments made by the Missouri bishops 
two weeks after Nancy Cruzan’s death, acknowledged the 
presumption in favor of providing AAHN.337 In general, the bishops 
judged AAHN to be useful in delivering needed nutrients to an 
unconscious patient, even if it did not effect a return to consciousness. 

                                                 
336Kevin O’Rourke rejected a similar statement made by Bishop James McHugh, and 

called McHugh’s assessment of minimal costs disingenuous because, in O’Rourke’s opinion, 
the entire cost of care must be acknowledged, not just the small part taken up by AAHN. In: 
Kevin D. O’Rourke, O.P., “Open Letter to Bishop McHugh: Father Kevin O’Rourke on 
Hydration and Nutrition,” Origins (October 26, 1989), 19(21), 352. 

337Missouri Bishops, “On Ending Nancy Cruzan’s Nutrition and Hydration,” Origins 
(January 10, 1991), 20(31), 495. They stated: “While there might not be an obligation to use 
extraordinary means to prolong life in the circumstances described above, there should be a 
presumption in favor of life in controverted cases and the decision to refuse or terminate 
extraordinary treatment should be taken with great deliberation.” For further statements see: 
Bishop McHugh, “Comments After Nancy Cruzan’s Death,” Origins (January 17, 1991), 
20(32), 519; Archbishop Stafford, “Growing Euthanasia Mentality Seen,” supra note 314 at 
110-111; Bishop Myers, “Advance directives and the Catholic Health Facility,” Origins 
(October 3, 1991), 21(17), 279.  
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“Artificial nutrition and hydration are useful for the provision of 
nutrients and useless when they fail to provide nutrients; they are not 
useless when they fail to secure complete recovery from some 
symptom, pathology or condition extrinsic to the need for 
nutrients.”338 
Quality of Life and Sanctity of Life. Within the sphere of the 

Catholic moral tradition, the bishops also recognized and addressed 
the division of moral positions that developed in the Catholic moral 
tradition in recent decades regarding the value of human life, 
particularly in relation to the provision or withdrawal of AAHN to 
human life in a PVS condition. These two positions, commonly 
referred to as the quality of life and the sanctity of life arguments, had 
serious implications regarding the level of care given to person in 
PVS. The bishops who addressed the quality of life position by name 
or by reference all acknowledged that the use of “quality of life” 
argumentation could be directed detrimentally against the fundamental 
good of a person’s life, to the point which, contrary to the Catholic 
moral tradition, the life of a person was deemed not worth living when 
suffering a particular condition.339 Instead of validating this position, 
they advocated the sanctity of life position in which they carefully 
distinguished between quality assessments that measured the 
proportionate or disproportionate nature of a given treatment, but still 
presumed the inherent worth of the person’s life.340 

                                                 
338Bishop John Myers, “Advance Directives and the Catholic Health Facility, Origins 

(October 3, 1991), 21(17), 279. 
339Oregon and Washington Bishops, “Living and Dying Well,” Origins (November 7, 

1991), 21(22), 349-350. They further commented that “since the potential for abusing 
patients’ interests or the sanctity of all human life is great when we consider withholding 
nutrition and fluids, there should be a presumption in favor of providing patients with these 
necessities of survival by whatever means are most easily tolerated.” See also: Archbishop 
Murphy, “Washington State’s November Ballot: Euthanasia and Abortion,” Origins (October 
17, 1991), 21(19), 302; Archbishop Stafford, “Growing Euthanasia Mentality Seen,” supra 
note 314 at 109-111. 

340Bishop James McHugh addressed this point very well; he stated: “among Catholics, the 
issue seems to come down to two different approaches and two different conclusions. The 
first approach sees the PVS patient as incapable of thought or ability to respond to his or her 
environment and considers this absence of cognition and affection as an inability to exercise 
one’s spiritual faculties and possibly as a danger on one’s overall spiritual good, that is, union 
with God…The second approach sees the PVS patient as living but as seriously disabled. 
Food and water does not cure the PVS patient; it maintains life…If the nutrition is 
discontinued then the patient will die because a new cause of death has been introduced, lack 
of nourishment or starvation.” In: Bishop James McHugh, “Comments After Nancy Cruzan’s 
Death,” Origins (January 17, 1991), 20(32), 519. 
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Advance Directives. The advent of legal proposals for greater self-
determination and advance directives in healthcare being pushed 
through the legislatures of various states shortly after the Cruzan 
decision became an issue of significant concern for many bishops 
unsure of the implications inherent in them. It was concluded by many 
bishops that the rise of advance directives could be harmful to PVS 
patients in particular, but that the consequences could include a 
potentially much wider group, therefore, strong efforts were required 
to petition the inclusion of adequate safeguards to protect vulnerable 
human life.341 Although care was taken to recognize and have 
compassion for the legitimate fears of people in the face of prolonged 
illnesses as well as the prospect of subsisting on life-sustaining 
equipment with little or no hope for recovery, the bishops advocated a 
sanctity of life ethic that acknowledged the good of human life but 
also firmly maintained that, depending on the condition of the patient, 
life did not need to be preserved at all costs. In terms of self-
determination in healthcare the bishops relied on the Catholic moral 
tradition to outline the rights and limits of personal autonomy 
regarding the moral acceptance or refusal of medical treatment. In 
their judgment, “the right to refuse medical treatment was not an 
independent right, but was a corollary to the patient’s right and moral 
responsibility to request reasonable treatment.”342  
Euthanasia and Physician-Assisted Suicide. A fourth characteristic 

of the bishops’ statements issued after Cruzan was their observation 
that the increased demand for the exercise of personal autonomy and 
self-determination in medical decision making was evolving into 
rising support for the legalization of euthanasia and physician-assisted 
suicide.343 Citing, on the one hand, fear of aggressive, but ultimately 

                                                 
341Ibid. at 519. See also: Archbishop William Levada, “Oregon ‘Aid-in-Dying’ Proposal 

Opposed, Origins (May 23, 1991), 21(2), 27-28; Archbishop Francis Stafford, “Growing 
Euthanasia Mentality Seen,” supra note 314 at 111; Bishop John Myers, “Advance Directives 
and the Catholic Health Facility,” supra note 338. 

342Bishop John Myers, “Advance Directives and the Catholic Health Facility,” Origins 
(October 3, 1991), 21(17), 277. Here the bishop cited the following document: NCCB 
Committee for Pro-Life Activities, “Guidelines for Legislation on Life-Sustaining 
Treatment,” supra note 169. 

343Archbishop Stafford cited several examples of surveys in favor of euthanasia and 
physician-assisted suicide. Further, he stated that “more recently, the case of Nancy Cruzan 
has become representative of the struggle to broaden the constitutional basis for terminating 
provision of nutrition and hydration to the critically ill.” In: Archbishop Francis Stafford, 
“Growing Euthanasia Mentality Seen,” supra note 314 at 109. See also: NCCB 
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futile life-prolonging medical care, and, on the other, the American 
penchant for self-sufficiency and individualism, the bishops pointed to 
a popular mindset emerging in American society that totally rejected 
dependence, and considered such a condition contrary to human 
dignity.344 The trend present in many of these early statements was an 
implicit or explicit recognition that a powerful source of the 
euthanasia mentality was grounded in the undesirable condition of the 
PVS patient and the provision of AAHN to sustain their lives. The 
response of Bishop Levada of Portland, Oregon, who opposed an early 
attempt to pass a euphemistically termed “aid-in-dying” law, 
illustrated the progression of the trend that moved from its starting 
place, namely, withholding or withdrawal of AAHN to other means of 
ending life: 

It further states, “Neither the withholding or withdrawing of a life-
sustaining procedure, the withholding or withdrawing of artificially 
administered nutrition and hydration, or the administration of aid in 
dying in accordance with the provision of Sections 1 to 26 of this act 
shall constitute, for any purpose, a suicide, assisting a suicide, mercy 
killing, homicide or assisted homicide.” If saying so could make it 
truly so, then it seems to me this Legislature would indeed have power 
beyond any thought of what the people of this state intend their 
legislators to possess…Aid in dying, as used in this bill, is in fact 
equivalent to euthanasia or mercy killing, notwithstanding the above 
disclaimer.345 

While the bishops’ statements cited thus far all affirmed the 
presumption in favor of providing PVS and similarly incapacitated 
patients with AAHN, they also recognized that advocating a 
presumption of this kind was not without difficulties. At a time when 
euthanasia and physician-assisted suicide were gathering public 

                                                                                                                   
Administrative Committee, “Statement on Euthanasia,” Origins (September 26, 1991) 21(16), 
257-258. 

344Archbishop Thomas Murphy, “Washington State’s November Ballot: Euthanasia and 
Abortion,” Origins (October 17, 1991), 21(19), 300. See also: Richard A. McCormick, S.J., 
“Biomedical Problems in the Nineties,” The Catholic World (September-October 1991), 
234(1403), 199. Here he cites Daniel Callahan who placed the increasing attraction to 
euthanasia on the forces of modern medical technology and the intense individualism of our 
culture. 

345Archbishop William Levada, “Oregon ‘Aid-in-Dying’ Proposal Opposed,” Origins 
(May 23, 1991), 21(2), 27. See also: NCCB Administrative Committee, “Statement on 
Euthanasia,” Origins (September 26, 1991), 21(16), 257-258; “Those who advocate 
euthanasia have capitalized on people’s confusion, ambivalence and even fear about the use 
of modern life-prolonging technologies.” 
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support and legislation in its favor was being contemplated, the 
bishops recognized that their stance could actually promote the very 
thing they opposed.346 Promoting the sanctity of all human life was 
problematic in a culture that saw little or no value in human suffering 
or in the gift of life devoid of the capacity to experience other goods 
of life. In such an environment, it was difficult to determine whether 
or not a moral approach advocating life-sustaining care to the PVS 
patient would increase the reverence and respect of human life, or, as 
some suggested, would only serve to increase the demand for 
complete autonomy in medical decision making to the point in which 
euthanasia and physician-assisted suicide became plausible options.347 
In the final analysis, the position taken by the bishops immediately 
after the Cruzan case strongly promoted the Catholic moral tradition 
regarding the dignity of human life, even in the most difficult of 
circumstances. The bishops, therefore, challenged American culture to 
choose and exercise true mercy and true compassion that stood with 
the weakest and most vulnerable human beings instead of abandoning 
them at the most critical time.348 

 
1992 Pennsylvania Bishops Statement 

The first significant teaching document issued after the Cruzan 
case on the moral choice to provide or withhold/withdraw AAHN to 
PVS patients was: “Nutrition and Hydration: Moral Considerations,” 
promulgated by the Pennsylvania bishops. The tone and scope of the 
document was to present, in light of recent court cases and the 
promulgation of various advance directive laws, a reasonable, serious, 
medically accurate, and dispassionate examination of the relevant 

                                                 
346The few bishops and bishops’ conferences less supportive of a presumption in favor 

AAHN provision, or more circumspect in their statements regarding AAHN provision to PVS 
patients were: Bishop William Bullock, “Assessing Burdens and Benefits of Medical Care,” 
Origins (January 30, 1992), 21(34), 553-555; Texas Bishops, “On Withdrawing Artificial 
Nutrition and Hydration,” Origins (June 7, 1990), 20(4), 53-55.  

347Oregon and Washington Bishops, “Living and Dying Well,” supra note 339 at 350. 
348Archbishop Thomas Murphy, “Washington State’s November Ballot: Euthanasia and 

Abortion,” supra note 344 at 302; Washington State Bishops, “Initiative 119: The Real 
Choice,” Origins (October 17, 1991), 21(19), 302. The decision to feed the PVS patient as a 
way of sustaining their lives and demonstrating solidarity with them was more evident in the 
position of Germain Grisez. See: Germain Grisez, “Should Nutrition and Hydration Be 
Provided to Permanently Comatose and Other Mentally Disabled Persons?” Linacre 
Quarterly (May 1990), 57(2), 30-43. 
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factors surrounding the PVS patient and the decision to provide or 
withhold/withdraw nutrition and fluids. With this base, the 
Pennsylvania bishops intended to present a well-reasoned moral 
argument regarding the proper care of the PVS patient. At the outset, 
their remarks were grounded not primarily in their own authority as 
bishops of the Church, but within the foundation of divine revelation 
and the human capacity to reason that comprised the Catholic moral 
tradition, as well as pertinent declarations by the Magisterium.349 

Another helpful aspect of the Pennsylvania bishops’ document, 
unlike previous statements issued by other individual bishops or 
bishops’ conferences, was their effort to address the complex medical 
condition of the PVS patient with as much accuracy as possible. They 
presented the complexity of the medical problem regarding the PVS 
patient by exploring the pertinent aspects of the PVS condition and 
AAHN delivery. They included in their discussion: (1) the current 
difficulties of assessing the moment of death as a result, in part, of 
modern life-sustaining techniques. They noted the current emphasis 
placed on the shift from a cardio-respiratory determination of death, to 
brain-based determinations of death; (2) the different states of 
unconsciousness or seriously impaired consciousness, particularly the 
often confusing difference between coma and persistent vegetative 
state; (3) the multiple methods of delivering food to unconscious 
patients, as well as the advantages and difficulties of each.350 The 
serious scientific presentation of the Pennsylvania bishops enhanced 
the quality of the document and led to the formulation of its moral 
arguments. 

In light of the latest scientific and medical observations regarding 
the PVS condition and related issues, the Pennsylvania bishops began 
to construct a moral argument pertaining to proper care of PVS 

                                                 
349Pennsylvania Bishops, “Nutrition and Hydration: Moral Considerations,” Origins 

(January 30, 1992), 21(34), 543. This document was also published in: Linacre Quarterly 
(February 1992), 59(1), 8-30. Richard A. McCormick, S.J., criticized the Pennsylvania 
bishops for presenting their document in a misleading manner. He remarked that “such 
weighted phrases could easily mislead people into thinking that what the bishops say is ‘the 
teaching of the Catholic Church.’ It is not. It is an application that involves us in 
circumstances that ‘can be interpreted differently by people of good will’.” Richard A. 
McCormick, S.J., Corrective Vision: Explorations in Moral Theology (Sheed & Ward 
Publishing, Kansas City, MO, 1994), 227. This article was also printed as: “Moral 
Considerations Ill-Considered,” America (March 14, 1992), 169(13). 

350Ibid., at 544-547. 
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patients who required AAHN to survive. First, relying on the scientific 
understanding of brain death,351 the Pennsylvania bishops concluded 
that the PVS patient was not brain-dead since the entire brain had not 
suffered irreversible damage. In the case of the PVS patient, the 
brainstem was relatively unaffected by the injury which initiated 
unconsciousness. Second, in their judgment, the brain injury suffered 
by the PVS patient was not fatal, nor did it involve an imminently life-
threatening condition; the PVS patient remained alive but normally 
unable to communicate or care for him or herself. Thus the state of the 
question lay, in their estimation, in determining the level of care 
required by a patient who was not dying, but remained incapable of 
nutritional intake.352  

To answer the questions concerning care for the PVS patient, the 
Pennsylvania bishops reviewed what was required under the 
provisions of the ordinary and extraordinary means of conserving life. 
They understood that ordinary means were those that could be easily 
obtained, were not painful or a cause of suffering, required little effort 
to provide, and, entailed reasonable costs not beyond what was 
appropriate in light the gravity of a particular situation. While, in their 
estimation, this included most commonly practiced medical 
procedures, they also considered it important to evaluate the more 
subjective, but equally important nature of experiential pain, also 
expense, as well as the results that could be gained by a particular 
treatment. In short, they ultimately concluded that the determinative 
factors that comprised the obligatory or optional nature of a particular 

                                                 
351See: G. Bryan Young, M.D., “Major Syndromes of Impaired Consciousness,” in: G. 

Bryan Young, Allan H. Ropper, Charles F. Bolton, Coma and Impaired Consciousness: A 
Clinical Perspective (The McGraw-Hill Companies, New York, N.Y., 1998), 61. In this 
section was presented the determination of death criteria from the President’s Commission for 
the Study of the Ethical Problems in Medicine and Biomedical and Behavioral Research 
(1981).  

352Pennsylvania Bishops, “Nutrition and Hydration: Moral Considerations,” supra note 
349 at 544-545. They noted in a later section that, “The pathological condition which has 
caused the persistent vegetative state or which is concurrent with it may threaten imminent 
death. Or it may be such as simply to make it impossible for the patient to care for himself. In 
this latter case the condition would not in itself be immediately life threatening, but the lack of 
nourishment would be.” Supra note 349 at 548. See also: William E. May, “Comment on: 
Nutrition and Hydration: Moral Considerations, A Statement of the Catholic Bishops of 
Pennsylvania,” Linacre Quarterly (February 1992), 59(1), 34. 
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means were the proportionate benefit and burden offered to the 
individual patient.353 

Since the provision of AAHN was commonly available, easy to 
administer, minimally or negligibly painful and in itself relatively 
inexpensive, the Pennsylvania bishops focused the attention of their 
assessment on the benefits and burdens associated with AAHN 
delivery. They concluded that supplying nutrition and hydration to 
brain-damaged but non-dying PVS patients was beneficial to them 
because, while not curing the person by directly returning them to a 
conscious state, it did preserve life which would definitely be lost if 
AAHN was not provided.354 The burdens of AAHN delivery were 
considered to be slight; it was, by most accounts, a simple procedure 
that was relatively pain-free, and it seemed particularly so in the case 
of the PVS patient.355 In the final analysis, the focus of the 
Pennsylvania bishops was centered on the benefit to the life of the 
PVS patient, which, in most cases, could be easily sustained, with 
negligible burden, through the administration of AAHN. Given these 
circumstances, they judged that “in almost every instance there is an 

                                                 
353Ibid., at 545-546. William E. May stated: “The clearly articulate the relevant criteria 

for determining whether a means of preserving life is “ordinary” (=morally obligatory) or 
“extraordinary” (=morally nonobligatory). A means is ordinary if it benefits the patient and 
does not impose upon the patient or others intolerable burdens. It is “extraordinary” (=morally 
nonobligatory) if it is of no benefit to the patient or if it imposes upon the patient or others 
intolerable burdens.” In: William E. May, “Comment on: Nutrition and Hydration: Moral 
Considerations, A Statement of the Bishops of Pennsylvania,” Linacre Quarterly, 59(1), 34. 
See also: William E. May, “Tube Feeding and the ‘Vegetative State’ (Second of Two Parts),” 
Ethics & Medics (January 1999), 24(1), 4. 

354Richard A. McCormick directly contradicted the conclusions of the Pennsylvania 
bishops on this point, using the conclusions reached by Kevin O’Rourke that physiological 
function devoid of cognitive-affective function provided no benefit to patients in a PVS 
condition. He also enlisted the opinions of the Texas Bishops, Dennis Brodeur, John Paris, 
and Daniel Callahan to refute the assertion that the preservation of life in the PVS patient 
benefited him or her. In: Richard A. McCormick, S.J., Corrective Vision: Explorations in 
Moral Theology (Sheed & Ward, Kansas City, MO, 1994), 231. McCormick’s arguments 
were themselves refuted in the article written by Rev. Kevin T. McMahon. In: Rev. Kevin T. 
McMahon, “What the Pennsylvania Bishops Really Said: A Reply to Richard A. McCormick, 
S.J.,” Linacre Quarterly (August 1992), 59(3), 8-9. 

355The Pennsylvania Bishops admitted that it was difficult to determine the level of 
experienced pain felt by the PVS patient; they took particular note of the difference between 
physical pain (evidenced by the PVS patient’s reaction to noxious stimuli) and affective 
human suffering. On the other hand, they asserted that discomfort associated with AAHN was 
normally slight. Supra note 349 at 549. 
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obligation to continue supplying nutrition and hydration to the 
unconscious patient.”356 

The analysis of the Pennsylvania bishops pertaining specifically to 
AAHN was closely connected to the benefit/burden calculus of its 
delivery in relation to the condition of the patient. With this outlook, 
they found no value in moral assessments that attempted to determine 
the level of obligation to provide AAHN based upon the distinction 
between means that were natural versus those that were artificial, or 
calculations between means identified as treatments versus those 
identified as care. The bishops’ dismissal of the natural/artificial 
distinction was simple and straightforward. “If the supplying of 
nutrition and hydration is of benefit to the patient and causes no undue 
burden of pain or suffering or excessive expenditure of resources, then 
it is our duty to take and to provide that nutrition and hydration. If the 
burdens have far surpassed the benefits, then our obligation has 
ceased.”357 In a similar manner, they dismissed the distinction 
separating treatment from care using the ordinary/extraordinary, 
benefit/burden calculus. They noted that, 

feeding – regardless of whether it be considered as treatment or as 
care – is serving a life-sustaining purpose. Therefore, it remains an 
ordinary means of sustaining life and should be continued. In other 
words, the distinction between treatment and care does not of itself 
resolve the moral problem. Rather, its resolution still remains within 
the scope of the usual norms of ordinary and extraordinary means.358  

An interesting aspect of the Pennsylvania bishop’s treatment of the 
PVS question was the position they took regarding substituted 

                                                 
356The Pennsylvania Bishops, “Nutrition and Hydration: Moral Considerations,” supra 

note 349 at 550. Richard A. McCormick contended that this position was a vitalist one that 
preserved a life without the capacity to pursue life’s goals. In: Richard A. McCormick, S.J., 
Corrective Vision, supra note 354 at 228. William E. May, on the other hand, contended that 
the Pennsylvania bishops understood that human life is an intrinsic good of the person, not 
merely an instrumental good for the human person. In William E. May, “Comment on: 
Nutrition and Hydration: Moral Considerations,” Linacre Quarterly (February 1992), 59(1), 
35. 

357Ibid., at 547. This assessment was consistent with the determination made by Daniel 
Cronin in his dissertation, namely: “God intends the development of science for the good of 
man. When science can provide a means of conserving man’s life which can be a supplement 
to a natural means, then this artificial means would seem to be obligatory…When artificial 
means are ordinary means, then they are obligatory.” In: Daniel Cronin, The Moral Law in 
Regard to the Ordinary and Extraordinary Means of Conserving Life, supra note 67 at 94. 

358Ibid., at 549. 
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judgments and the potential motives of family members and other 
caregivers in relation to the condition of the PVS patient. In a rather 
surprising, albeit realistic, assessment of the motives and desires of 
family members and others serving as surrogate decision-makers, the 
Pennsylvania bishops did not automatically assume their intentions 
were necessarily in the best interests of the patient. Unlike Richard 
McCormick’s assessment of surrogate decision making in the Cruzan 
case, where he argued strongly in favor of familial care for 
incompetent patients (e.g., “the family is normally in the best position 
to judge the real interests of the incompetent patient. The family 
knows those treatments that might be particularly disturbing and those 
that the patient may have accepted without distress in the past,”359) the 
Pennsylvania bishops took a more cautious approach. While not 
denying the fact that the family was in a position to most accurately 
assess the needs of an incompetent loved one, the bishops did not 
automatically presume the best intentions on the part of families; they 
were aware of the pressures that could potentially affect the 
assessments made by family members that would be contrary to the 
good of the patient. They asked questions regarding the probable 
motives of family members who must watch a loved one in a PVS 
condition for months or years, which were likely unpopular by their 
candor, but no less valid in their plausibility. “It is not at all unusual,” 
they commented, “that members of that family find themselves 
wondering if death would not be a better alternative for the one who is 
afflicted.”360 In their judgment, precisely because the care of a PVS 
patient could be an emotionally charged atmosphere, caution had to be 
exercised when decisions were made regarding the provision or 
withdrawal/withholding of AAHN, even at the request of a loving 
family. “The desire to escape from our own burdens cannot become 
the source of a decision which would end the life of someone else.”361 

Finally, the Pennsylvania bishops addressed the increasing 
advocacy within American society and even the medical field for 
euthanasia, a merciful solution to confront the unbearable suffering or 
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360Pennsylvania Bishops, “Nutrition and Hydration: Moral Considerations,” supra note 
349 at 549. 
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the prolongation of a miserable life for variously afflicted patients.362 
Two aspects of their discussion regarding the PVS patient were 
important to note. First, they recognized that those who advocated the 
removal of AAHN from PVS patients based on concern for the 
sufferings endured by such patients who must subsist for months and 
years on life-sustaining equipment utilized the issue of pain and 
suffering in contradictory ways to mask the true intention of ending a 
meaningless life.363 Since the PVS patient was not imminently dying 
and simply required nutrition and hydration to live, the intentional 
removal of sustenance was the cause of death, and hence such a denial 
became euthanasia by omission. Second, the bishops affirmed a strong 
moral distinction between allowing a patient to die when nothing 
sufficed to save his life and euthanasia by omission. The moral 
dividing line between these two was rooted in the uselessness or 
burdensomeness of a treatment to preserve life and the intention of the 
agent. When treatment or care was no longer effective to preserve life 
or becomes too burdensome, it became an extraordinary and therefore 
a nonobligatory means of preserving life. In addition, in this instance, 
to allow the natural process of dying to proceed without employing 
futile or burdensome treatment could be morally licit; however, it was 
never morally licit to withdraw treatment or care with the intention of 
causing death. In the judgment of the Pennsylvania bishops, the 
difference between intending death and allowing death were clearly 
distinguishable, and they recommended a reevaluation of its 
usefulness regarding the condition of PVS patients.364 

 

                                                 
362The Pennsylvania bishops remarked upon the increasing acceptance of euthanasia as a 

solution to difficult medical situations among and within the medical community. This 
evolution will be explored in greater depth in chapter three of this dissertation. Supra note 349 
at 549. 

363The Pennsylvania bishops stated: “But if the pain of the inability to breathe or the pain 
of starvation and dehydration cannot be felt, then there is no reason at all to support the 
contention that the removal of nutrition and hydration is being done out of a concern for the 
sufferings of the patient. It must, therefore, be based upon something else; and what is that 
something else if not the decision that the life of this particular patient is not worth living?” 
Supra note 349 at 550. 

364The Pennsylvania Bishops, “Nutrition and Hydration: Moral Considerations,” supra 
note 349 at 550. 
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1992 Statement of the NCCB Committee for Pro-Life Activities 

Several months after the Pennsylvania bishops released their 
statement on the Catholic moral response to the PVS/AAHN question, 
the NCCB Committee for Pro-Life Activities issued its own 
comprehensive statement entitled “Nutrition and Hydration: Moral 
and Pastoral Reflections.” The purpose of the document was 
ultimately two-fold. First, in response to the need for moral 
clarification regarding the provision of nutrition and hydration to PVS 
patients, the NCCB Committee examined the relevant questions of 
AAHN provision in relation to the PVS patient through the lens of the 
Catholic moral tradition and the dignity of the human person. Second 
and even more important, the NCCB Committee, while on the one 
hand acknowledging at several points throughout the document the 
non-binding nature of the statement,365 engaged in further 
confrontation between the sanctity of life position and the quality of 
life position taken by other Catholic theologians, with strong emphasis 
placed upon the sanctity of life as the basic principle for medical-
moral decision-making.366 

Utilizing a question and answer methodology, the NCCB 
Committee began by placing the thrust of their argument between the 
two extremes of euthanasia and vitalism or biologism. Here the 
Committee condemned the omission of AAHN with the intention of 
ending life, and at the same time declared that it was not necessary to 
supply AAHN to a patient who was imminently dying or to whom the 
provision would be futile or excessively burdensome. They did not 
assume that every request to remove AAHN from a PVS patient was 
euthanasia by omission, but they did strongly suggest that such an 
intention was not uncommon. They stated:  

In other words, nutrition and hydration (whether orally administered 
or medically assisted) are sometimes withdrawn not because a patient 

                                                 
365NCCB Committee for Pro-Life Activities, Nutrition and Hydration: Moral and 
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is dying, but precisely because a patient is not dying (or not dying 
quickly) and someone believes it would be better if he or she did, 
generally because the patient is perceived as having an unacceptably 
low “quality of life” or as imposing burdens on others.367 

The intention of the acting agent involving decisions to remove 
AAHN held a dominant position in determining the morality of this 
choice. 

Regarding the categorization of AAHN provision as “treatment” or 
“care” the NCCB Committee provided a more thorough discussion of 
the issue than did the Pennsylvania bishops, although the conclusions 
were similar. The NCCB Committee found the determinative factor 
concerning the obligation or option of AAHN delivery to PVS patients 
to rest upon the benefit/burden calculus. Here, they did not provide a 
definitive Catholic moral response to their conclusions, stating rightly 
that no final determination had yet been proposed.368 In their 
estimation, however, the crux of the question was placed within the 
broader context of the benefit/burden calculus to clarify the impact of 
AAHN provision upon the PVS patient. In their judgment, the benefits 
of AAHN were three-fold: first, it preserved life, which was a gift 
from God and the prerequisite for other goods of life; second it was 
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O’Rourke, O.P., and Jean deBlois, C.S.J., “Removing Life Support: Motivations, Obligations: 
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necessary for health; and third, it could alleviate hunger and thirst 
even in patients who were imminently dying. In the instance where 
food and fluid provision would not accomplish these goals the AAHN 
could conceivably be withdrawn because they asserted that human life 
was not an absolute good to be preserved at all costs.369 

In their assessment of the burdens of AAHN delivery, the NCCB 
Committee pointed to three basic classifications of burden that 
potentially rendered it an optional means of conserving life. It was 
interesting to note that each potential burden was circumscribed with 
caveats, cautions and other warnings that clearly indicated the moral 
difference between AAHN as an excessively burdensome measure to 
preserve life and as an obstacle to be removed to hasten a patient’s 
death. The potentially significant burdens examined by the NCCB 
Committee were divided into three categories that considered the 
condition of each individual patient in relation to: (1) the physical 
risks and burdens; (2) the psychological burdens; and (3) economic 
and other burdens on caregivers. The physical risks and burdens of 
AAHN delivery, briefly but adequately outlined in the appendix of the 
document, could be judged excessive if they became harmful to the 
physical health of the patient; however, the NCCB Committee 
recommended that other, less burdensome forms of feeding and 
hydrating be considered in place of it. Second, regarding 
psychological burdens, the prerequisite of consciousness indicated that 
this burden was applicable only to patients with minimal and higher 
levels of awareness, therefore excluding the PVS patient. The thrust of 
the NCCB Committee’s argument here was that psychological 
burdens did not automatically become excessive and that proper 
support could render them manageable. Finally, within the sphere of 
economic burdens associated with AAHN provision, the NCCB 
Committee acknowledged the potential financial realities in caring for 
the PVS patient, but it countered with several important 
considerations. In the first place, the fundamental need of an 
incompetent patient for food and fluids to sustain the good of his life 
weighed strongly against less substantial needs of others. In the larger 
sphere of societal economics, the NCCB Committee questioned the 
justice of sacrificing the easily supplied needs of, and consequently 
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the lives of, the most vulnerable patients to regulate national 
healthcare costs. Ultimately, the primary concern for the NCCB 
Committee was the intention of AAHN removal from the PVS patient. 
They questioned: 

Are we deliberately trying to make sure that the patient dies, in order 
to relieve caregivers of financial and emotional burdens that will fall 
upon them if the patient survives? Are we really implementing a 
decision to withdraw all other forms of care, precisely because the 
patient offers so little response to the efforts of caregivers? Decisions 
like these seem to reach beyond the weighing of burdens and benefits 
of medically assisted nutrition and hydration as such.370 

It should be duly noted that a significant undercurrent of the NCCB 
Committee’s assessment of the potential burdens of AAHN delivery 
to the PVS patient, as well as its treatment of the quality of life 
position, flowed against the promotion of euthanasia in any form, but 
in terms of their discussion, particularly by omission.371 The NCCB 
Committee advanced its examination of burden as it applied to the 
PVS patient to address the related issue of quality of life judgments. 
Their chief concern was that the misplacement of compassion, based 
upon a cursory judgment or magnification of the burdens, could lead 
to a judgment that the life of seriously disabled individuals was “not 
worthy of care or respect.”372 For the NCCB Committee, the 
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overriding principle needed to guide treatment decisions was not 
based upon an assessment of a person’s quality of life, but upon the 
inherent sanctity of life. Under the guidance of principles grounded 
upon the sanctity of human life, the NCCB Committee accepted the 
possibility of using a quality of life assessment to gauge the 
application of a specific treatment according to the benefit it would 
provide to a patient’s life. In this circumstance, quality of life 
judgments could be used to examine whether or not new treatments 
should be initiated by assessing the risks that might be involved or the 
amount of suffering their use would cause the patient. The use of 
quality of life judgments in this specific instance was only concerned 
with acceptable living conditions, not with the worth of life itself. 
Therefore, the range of influence held by quality of life decisions 
never threatened life itself.373 

Based upon the understanding of the benefits and burdens 
associated with AAHN provision, the preference for the sanctity of 
life as a vital principle for moral decision making, and its vigilance 
against promoting euthanasia, the NCCB Committee finally turned to 
the particular condition of the PVS patient. For several reasons, over 
and above the preceding factors already mentioned, the Committee 
concluded that there must be a presumption in favor of providing 
AAHN to PVS patients. First, the Committee determined that the 
arguments proposed by some Catholic theologians, specifically Kevin 
O’Rourke, that the PVS patient was suffering from a fatal pathology 
and that permanently unconscious individuals could not pursue the 
spiritual goals of life to be theologically inconclusive.374 The NCCB 
Committee believed that the arguments favoring AAHN provision to 
PVS patients were stronger and adhered more closely to the Catholic 
moral tradition, mainly because these arguments acknowledged the 
basic good of human life and they promoted its preservation when the 
available treatments were non-burdensome, easily provided, and 
effective to accomplish the goal of sustaining life. Finally, the NCCB 
Committee pointed to the high level of uncertainty within medical 
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science regarding lack of hard data on the PVS condition itself and 
expressed concern that precipitous action could lead further down the 
path towards euthanasia.375 They ultimately concluded, therefore, that 
while the debate of this issue within Catholic moral circles remained 
open and no formal magisterial declarations were made, the 
presumption regarding the provision of AAHN to PVS and other 
vulnerable persons should lie in the affirmative.376 

 
1994 Ethical and Religious Directives For Catholic Health Care 

Services 

One of the most significant documents issued by the NCCB dealing 
with the condition of the PVS patient and AAHN delivery was the 
revised and significantly expanded “Ethical and Religious Directives 
for Catholic Health Care Services” (ERD).377 Addressed to the entire 
range of people associated with the operation of Catholic healthcare 
institutions, the bishops of the United States acknowledged and spoke 
of the significant changes and developments that had taken place in 
the healthcare field over the past several decades. The bishops’ 
ultimate purpose in promulgating these directives “is twofold; first, to 
reaffirm the ethical standards of behavior in health care which flow 
from the church’s teaching about the dignity of the human person; 
second, to provide authoritative guidance on certain moral issues 
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which faced Catholic health care today.”378 Grounded within the 
theological foundation of the Catholic moral tradition regarding the 
human person and his creation in the image and likeness of God, the 
ERD examined several significant aspects of Catholic healthcare; 
however, for the purposes of this dissertation, the fifth chapter titled, 
“Issues in Care for the Dying,” was of particular importance. 

The ERD set the parameters of healthcare for the dying and 
seriously ill within the framework of the Catholic moral tradition. 
Stating that human life is a precious gift from God, the ERD affirmed 
that the dominion the human person has over his life is not absolute; 
the human person has a duty to exercise stewardship over his life and, 
therefore, is required to preserve it, though, not at all costs. The 
significant factors that determined when it was morally permissible to 
reject further treatments to preserve life arose if a particular life-
sustaining treatment was no longer beneficial or if it had become laden 
with burden in relation to the condition of the patient. In the specific 
case of AAHN delivery, the ERD recognized the boundary set by the 
Church’s directives against euthanasia and the guidelines issued by 
various bishops and bishops’ conferences regarding the obligations 
and options of its use. The ERD also it made clear, however that at the 
present time, no magisterial teaching had yet been promulgated 
regarding the morality of providing or withholding/withdrawing 
AAHN from the PVS patient, thus allowing and requiring further 
study on the issue.379 

The statements of particular importance to the condition of the PVS 
patient were Directives 56, 57 and 58. First, in a manner similar to the 
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understanding of the Pennsylvania bishops and the NCCB Committee 
on Pro-Life Activities, Directives 56 and 57 of the ERD indicated that 
the classification of an individual treatment as either ordinary or 
extraordinary means was determined by the benefits and burdens it 
offered an individual patient. Drawing significantly from the 1980 
Declaration on Euthanasia, Directive 56 stated: 

A person has a moral obligation to use ordinary or proportionate 
means of preserving his or her life. Proportionate means are those that 
in the judgment of the patient offer a reasonable hope of benefit and 
do not entail an excessive burden or impose excessive expense on the 
family or the community.380 

Conversely, the classification of a particular treatment as 
extraordinary means stated in Directive 57 was made according to the 
following criteria: 

A person may forgo extraordinary or disproportionate means of 
preserving life. Disproportionate means are those that in the patient’s 
judgment do not offer a reasonable hope of benefit or entail an 
excessive burden or impose excessive expense on the family or the 
community.381 

To properly execute the practical application of Directives 56 and 
57 regarding the ordinary/extraordinary or proportionate 
/disproportionate classification, the clarifications offered by O’Rourke 
and deBlois were helpful: (1) first, they noted that the proper use of 
the ordinary and extraordinary means entailed using the benefit and 
burden calculation separately in each. In other words, “ordinary means 
were those that offered a reasonable hope of benefit and did not entail 
an excessive hardship. Extraordinary means were those which did not 
offer a reasonable hope of benefit or entailed an excessive burden;”382 
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(2) the determination of burden was not assessed solely upon the 
patient himself, but consideration was also be directed to the family or 
the community; (3) the determination of “reasonable benefit” and/or 
“excessive burden” could at times be calculated objectively, but also 
potentially involved subjective elements; (4) imminent death was not 
an absolute requirement to allow the removal of a life-sustaining 
treatment;383 and (5) the determination of the obligatory or optional 
nature of a particular treatment had to be relative to the condition of 
the patient.384 The crux of the problem within Catholic moral theology 
lay not so much here, but in the determination of the benefits and 
burdens related to AAHN delivery to the PVS patient. The heart of the 
debate was observed in the following Directive. 

The ERD addressed the provision of AAHN in Directive 58. While 
not specifically naming the PVS patient, the broad terminology of the 
Directive left little doubt that the PVS patient was included in within 
its parameters. The Directive simply stated that: 

There should be a presumption in favor of providing nutrition and 
hydration to all patients including patients who require medically 
assisted nutrition and hydration, as long as this is of sufficient benefit 
to outweigh the burdens involved to the patient.385 

The placement of Directive 58 immediately after the previous two 
indicated that the U.S. bishops, or at least the majority,386 considered 
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the issue of AAHN provision to require special clarification and 
emphasis over and above the usual guidelines of benefit and burden 
calculus, e.g., Directives 56 and 57. This is not to say that they 
considered AAHN provision to be a totally separate issue from the 
ordinary/extraordinary, proportionate/disproportionate calculus; 
instead, Directive 58 merely clarified the direction taken by the 
bishops in their application of the Catholic moral tradition in relation 
to the condition of the PVS patient. Despite the emphasis placed on 
the presumption in favor of providing AAHN, however, the central 
difficulty within Catholic moral theology still remained because little 
guidance was offered to elucidate or define the precise benefit or 
burden the provision of AAHN offered to the PVS patient.387 The only 
clarification the ERD provided to the uncertainty regarding the 
benefits and burdens of AAHN provision to PVS patients was in the 
introduction to the fifth section, which drew upon previous statements 
made by American bishops. It stated that “These statements agree that 
hydration and nutrition are not morally obligatory either when they 
bring no comfort to a person who is imminently dying or when they 
cannot be assimilated by a person’s body.”388 Kevin O’Rourke 
believed that the presumption should be against the provision of 
AAHN to the PVS patient because such a person could not receive 
benefit in a permanently unconscious condition.389 Other Catholic 
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theologians refuted this assertion on the basis that preserving a 
person’s life, even in a PVS condition, was a great good, and since the 
burdens were negligible if not practically nonexistent, AAHN should 
be provided.390 Germain Grisez even concluded that in addition to the 
benefit of preserving life,  

caring for people – especially providing food and other elemental 
forms of care – affirms their dignity as persons, expresses benevolence 
toward them, and maintains the bond of human communion with 
them. Therefore, if, as I have always believed, even a comatose human 
individual is a person, feeding that person also serves this personalistic 
good, which I shall refer to as the good of human solidarity.391 

Ultimately, the ERD statement in Directive 58 served to maintain 
the position of the majority of U.S. bishops, as well as lending a 
modicum of weight to the position that presumed in favor of the 
provision of AAHN to PVS patients; however, it did not settle the 
debate. The question regarding the benefit or burden of AAHN in 
relation to the PVS patient remained an open discussion in the 
Catholic moral arena. 

Finally, similar to nearly all statements and documents issued by 
American bishops after Cruzan, the ERD considered the problem of 
euthanasia. In Directives 60 and 61 the ERD repeated and affirmed the 
Catholic prohibition that was initially stated by the 1980 Declaration 
on Euthanasia and condemned any action or omission which of itself 
or by intention caused death, in order to alleviate suffering.392 The 
position taken by the ERD recommended that persons requesting 
euthanasia should be offered “loving care, psychological and spiritual 
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Comatose and Other Mentally Disabled Persons?” Linacre Quarterly (May 1990), 57(2), 32-
33. 
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 244 

support, and appropriate remedies for pain and other symptoms”393 in 
order to properly address their suffering while at the same time 
respecting their dignity as a human person. The Declaration on 
Euthanasia stated that “the pleas of gravely ill people who sometimes 
ask for death were not to be understood as implying a true desire for 
euthanasia; in fact it was almost always a case of an anguished plea 
for help and love.”394 

 
1995 Charter for Health Care Workers 

The document issued by the Pontifical Council for Pastoral 
Assistance (PCPA) in 1995 addressed, in a manner similar to the 
ERD, the phenomenal advances of medical science and technology in 
relation to the condition of the human person from the beginning of 
life to the moment of death. The primary goal of the Charter was to 
delineate the responsibilities of healthcare professionals within the 
framework of the Christian commitment to human life. It began with 
the Scriptural/theological basis that “The health care worker is the 
good samaritan of the parable, who stops beside the wounded person, 
becoming his ‘neighbor in charity’.”395 Within the Christian vision of 
human life, the Charter claimed “Life is a primary and fundamental 
good of the human person. Caring for life, then, expresses, first and 
foremost, a truly human activity in defense of physical life.”396 The 
obligations and limits of the duty to care for and preserve the good of 
human life were presented in the second and third chapter of the 
PCPA document. 

In relation to medical care in general, the PCPA took a 
straightforward approach based upon the guidelines presented in the 
1980 Declaration on Euthanasia. Thus in line with the Catholic moral 
tradition, the PCPA directed healthcare workers to administer all 
“proportionate” remedies to preserve life; however, “disproportionate” 
remedies could be used or rejected at the discretion of the patient. It 
further stated that “In relation to the conditions of a patient, those 
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remedies must be considered ordinary where there is due proportion 
between the means used and the end intended. Where this proportion 
does not exist, the remedies are to be considered extraordinary.”397 To 
assess the ordinary or extraordinary character of a particular treatment 
in relation to the condition of the patient, the PCPA employed the 
criteria outlined in the Declaration on Euthanasia, namely, the type of 
treatment, the difficulty in application, the inherent risks involved, the 
level of expense and a comparison between the application of the 
treatment and the expected outcome. If a treatment could be utilized 
with minimal burdens and offered a reasonable benefit resulting from 
its application, then an obligation existed to administer it. Conversely, 
if the treatment could not be used without significant burden, or the 
results did not meet the expectations hoped for by its use, it was likely 
an extraordinary and, therefore, optional means. In the latter instance, 
the Church recognized the right to halt a particular treatment when it 
failed to meet the expectations that initiated its employment:398 

When inevitable death is imminent in spite of the means used, it is 
permitted in conscience to take the decision to refuse forms of 
treatment that would only secure a precarious and burdensome 
prolongation of life, so long as the normal care due the sick person in 
similar cases is not interrupted.399 

Concerning the specific circumstance of artificially assisted 
hydration and nutrition, the PCPA drew its position from numerous 
statements made by Pope John Paul II. First, both the PCPA document 
and the Holy Father recognized the problem inherent in the provision 
of some medical technologies that merely prolonged or delayed the 
natural dying process without offering any tangible benefit to the 
patient. The PCPA termed this type of medical practice “therapeutic 
tyranny” and specifically declared it to be contrary to human dignity 
and to any moral obligation in the face of death.400 Interestingly, 
though, the PCPA did not consider the provision of AAHN to be an 
example of therapeutic tyranny. It stated that, “The administration of 
food and liquids, even artificially, is part of the normal treatment 
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always due to the patient when this is not burdensome for him: their 
undue suspension could be real and properly so-called euthanasia.”401 
Of course within the document there was no mention of the specific 
circumstances in which the PVS patient existed, nor did it consider the 
level of burden inherent in the provision of AAHN to PVS patients. 
However, it did seem to consider AAHN within the category of 
“normal treatment” that was always due a patient when it was not too 
burdensome to deliver. Based upon the discussion of burdens in the 
previous paragraph, it was unlikely that the PCPA considered AAHN 
delivery to be an example of a complex, cost prohibitive, dangerously 
risky treatment in which the results of providing food and water did 
not meet the expectation of sustaining life. In this case, there seemed 
to be at least a tacit assumption within the PCPA document that 
AAHN should be provided to the PVS patient. It would be difficult to 
extrapolate more than a tacit assumption. 

 
1995 Papal Encyclical: Evangelium Vitae 

Conceived in 1991 from the request of an extraordinary consistory 
of cardinals, Pope John Paul II issued an encyclical several years later 
to affirm the Catholic vision of the human person in relation to the 
challenges it faces in the modern world.402 The primary focus of the 
encyclical was directed at the most glaring attacks on human life, 
particularly at the edges of life; despite this, though, the specific issue 
of the obligatory or optional nature of AAHN provision to PVS 
patients was not directly discussed.403 However, the scope of the 
encyclical was such that it served as a solid foundation from which to 
engage the moral choice to provide or withhold/withdraw AAHN to 
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PVS patients.404 The concern of the Holy Father regarding seriously 
debilitated patients in relation to the modern cultural context was 
clearly illustrated in the third chapter of the encyclical and provided a 
springboard to the specific circumstances of the PVS patient. He 
remarked that: 

Here we are faced with one of the more alarming symptoms of the 
“culture of death,” which is advancing above all in prosperous 
societies, marked by an attitude of excessive preoccupation with 
efficiency and which sees the growing number of elderly and disabled 
people as intolerable and too burdensome. These people are very often 
isolated by their families and by society, which are organized almost 
exclusively on the basis of criteria of productive efficiency, according 
to which a hopelessly impaired life no longer has any value.405 

Addressed to all men and women of good will, Evangelium Vitae 
was a call issued by the Holy Father to reaffirm the value of human 
life, particularly in regards to those weak and defenseless persons who 
could not speak for themselves.406 

Concerning decisions to provide or forgo aggressive medical 
treatments, the Holy Father drew significantly from the 1980 
Declaration on Euthanasia; however, he went no further to elucidate 
the specific circumstances of the PVS patient or the moral issues 
surrounding the provision of AAHN. Regarding the moral duty to 
preserve life, the Holy Father directed the Church’s focus on the 
potential benefits and burdens of treatment in relation to the condition 
of the patient. From an assessment of the benefits and burdens of a 
particular treatment, it was possible to assist the decision making 
process regarding whether a particular treatment was proportionate or 
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disproportionate to the expected results of the procedure.407 Primarily, 
his intention here was to provide a sharp separation between 
euthanasia, “an action or omission which of itself or by intention 
causes death, in order that all suffering may in this way be 
eliminated,”408 from decisions to forgo treatments that offered no 
benefit or entailed significant burdens to a patient. When the 
application of a particular treatment only secured greater pain, 
suffering, excessive expense, or difficulty, the decision to forgo such 
treatments was not the equivalent of euthanasia, but a refusal to 
employ extraordinary means to conserve life.409 

Despite the fact that Evangelium Vitae did not specifically address 
the condition of the PVS patient or the moral decision to provide or 
withhold/withdraw AAHN, the statements of the Holy Father 
pertaining to euthanasia and physician-assisted suicide were 
tangentially applicable to this discussion because they set the major 
boundaries of care for seriously debilitated patients in general. In the 
first place, the Holy Father delivered authoritative statements in favor 
of life, as well as condemnatory statements toward actions that harmed 
human life.410 Regarding euthanasia he stated, “I confirm that 
euthanasia is a grave violation of the law of God, since it is the 
deliberate and morally unacceptable killing of a human person.”411 
And throughout the encyclical he consistently refuted attitudes against 
human life based on compassion,412 legal rights,413 suffering,414 and 
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absolute autonomy.415 Thus, even without a direct address of the PVS 
question, Evangelium Vitae was the benchmark for any discussion on 
the condition and treatment of the PVS patient.416 

 
1998 Ad Limina Address by Pope John Paul II to American Bishops 

In an address to a group of American bishops in 1998, Pope John 
Paul II once again spoke about the need to protect human life, 
particularly in regards to the weakest and most vulnerable persons; 
however, in this address he specifically mentioned the decision to 
provide or withhold AAHN.417 In his address, the Holy Father first 
emphasized the responsibility of the American bishops to zealously 
protect human life, and, as a result, he called for a strong stand against 
all attacks on human life. Towards the end of his address, however, as 
he distinguished between the rejection of extraordinary means of 
conserving life and euthanasia by omission, he commented, for what 
was likely the first time, upon the issue of AAHN provision and the 
obligation to provide it to people in need. The Holy Father directly 
cited the conclusion of the 1992 NCCB Committee for Pro-Life 
Activities document in the following statement: 

As ecumenical witness in defense of life develops, a great teaching 
effort is needed to clarify the substantive moral difference between 
discontinuing medical procedures that may be burdensome, 
dangerous, or disproportionate to the expected outcome – what the 
Catechism of the Catholic Church calls “the refusal of ‘overzealous’ 
treatment” (2278) – and taking away the ordinary means of preserving 
life, such as feeding, hydration, and normal medical care. The 
statement of the United States bishops’ pro-life committee Nutrition 
and Hydration: Moral and Pastoral Considerations, rightly 
emphasizes that the omission of nutrition and hydration intended to 
cause a patient’s death must be rejected and that, while giving careful 
consideration to all the factors involved, the presumption should be in 
favor of providing medically assisted nutrition and hydration to all 
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patients who need them. To blur this distinction is to introduce a 
source of countless injustices and much additional anguish, affecting 
both those already suffering from ill health or the deterioration which 
comes with age, and their loved ones.418 

While this address by the Holy Father obviously did not have the 
solemn authoritative weight of magisterial teaching, it did indicate the 
moral direction of his thought and provided a measure of affirmation 
to the moral teaching of the American bishops on this important issue. 
It was likely, therefore, that, according to the initial comments of the 
Holy Father, the provision of AAHN to the PVS patient was the path 
most consistent with the Catholic moral tradition and the way to avoid 
falling deeper into the culture of death. 

 
2001 Ethical and Religious Directives of Catholic Health Care 

Services 

The 2001 ERD edition was completely unchanged in the vast 
majority of its text and contained only slight revisions and additions to 
a section unrelated to this topic.419 The section of particular interest to 
this dissertation, namely, part five, “Issues in Care for the Dying,” was 
published in exactly the same form as the 1994 edition. Therefore, as 
recently as 2001, the bishops of the United States remained committed 
to a medical-moral attitude that recognized the sanctity of human life 
and its relation to the care of the PVS patient. The guidance provided 
by United States Conference of Catholic Bishops (USCCB) in terms 
of the PVS patient and other seriously incapacitated patients 
recommended a presumption in favor of providing AAHN to all 
patients when the benefits of AAHN delivery were determined to 
outweigh the burdens. However, they did not change the statement 
that, according to the NCCB Committee for Pro-Life Activities 
document, the issue of AAHN provision to PVS patients was a matter 
that remained under scrutiny and was still in need of further 
reflection.420 
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CHAPTER CONCLUSION 

The purpose of this chapter was to provide an historical overview 
of the development of Catholic moral theology regarding the PVS 
patient and the decision to provide or withhold/withdraw AAHN to 
them. At the end of this chapter, several conclusions can be asserted 
regarding the general direction taken by the Catholic Church, 
particularly, the American hierarchy and American moral theologians 
pertaining to this serious moral issue. First, the American bishops and 
theologians grounded their position regarding the care of the human 
person from a similar foundational starting point. All acknowledged 
the fundamental character of the human person as a creature made in 
the image and likeness of God. Through God’s design, the human 
person occupies a unique place in all of creation; he is destined to live 
in relationship to God and he deserves respect on this basis. All also 
acknowledged the dominion bestowed on the human person by God, 
which provides him with the sacred trust of stewardship to use the 
goods of the earth, and to appreciate the good of his life. The human 
person is created to be a nurturing force in the world, one who cares 
for the world and his life; however, he is also called to recognize the 
limits placed upon him regarding the world and his life. Part of the 
obligation the human person incurs regarding his life is the positive 
requirement to preserve the good of his life, and the negative 
command against taking innocent life, whether his own or another’s. 
Finally, the bishops and theologians of the United States all 
recognized the limits to the duty of preserving human life; namely, 
they understood that the good of human life is not absolute and that 
occasions may arise when it would be acceptable to cease the 
provision of life-sustaining treatments that have become unhelpful or 
excessively burdensome. 

Second, the reality of interpreting the fundamental principles of the 
Catholic moral tradition regarding the care of human life has led to 
some opposing conclusions in Catholic moral circles, particularly 
relating to the specific circumstances of the PVS patient and the 
provision or withholding/withdrawing of AAHN. On the one hand, the 
history of moral development regarding this issue showed that two 
basic positions have arisen commonly known as the quality of life 
argument and the sanctity of life argument. The sanctity of life 
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position recommended the provision of AAHN to the PVS patient 
because it preserved the good of a person’s life, an intrinsic, not 
merely an instrumental good, and, because it was not excessively 
burdensome. The quality of life position asserted that the withholding 
or withdrawal of AAHN to PVS patients was a morally acceptable 
decision because such patients, who would apparently never regain 
consciousness, had achieved the potential of their lives and could no 
longer access the higher goods/spiritual purpose of life. On the other 
hand, the preceding pages of this chapter have adequately 
demonstrated that, while there was some slight disagreement among 
the American bishops and bishops’ conferences, the overwhelming 
opinion among the American hierarchy was to presume in favor of the 
provision of AAHN to PVS patients because it preserved the good of 
their lives, it was not excessively burdensome, and to remove this 
easily provided means of life-sustaining treatment was akin to 
euthanasia by omission. The division among Catholic theologians, 
however, was significantly more polarized than that of the American 
bishops. 

Third, the recent conclusions reached by a majority of the 
American bishops and bishops’ conferences regarding the 
determination of the obligatory or optional nature of AAHN for the 
PVS patient rested upon an assessment of the benefits and burdens of 
AAHN delivery. Here we found a shift in emphasis away from former 
points of contention, most notably, between AAHN as an example of 
“treatment” or “normal care,” and as an “artificial” or a “natural” 
mode of supplying food and fluids. The important distinction for the 
American bishops lay in the assessment of the benefits and burdens of 
a life-sustaining treatment in relation to the condition of the patient. 
To arrive at a conclusion that a particular treatment was an ordinary 
means of conserving life, the treatment had to offer useful or 
beneficial results in relation to the condition of the patient. In the 
particular circumstances of the PVS patient, the bishops largely 
concluded that AAHN delivery was a benefit because it effectively 
preserved the good of the patient’s life. The extraordinary and, 
therefore, optional means of conserving life, by contrast, was 
understood by the bishops to include treatments that didn’t achieve 
their desired end or involved excessive burdens disproportionately 
greater than any benefits a patient might receive. Again, in the 
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circumstances of the PVS patient, the majority of bishops agreed that 
AAHN was an easily provided, relatively pain-free, effective, and 
reasonably priced method of sustaining life. Hence, according to this 
understanding, they concluded that the provision of AAHN to the PVS 
patient was normally an obligatory method of sustaining life and the 
intentional removal of such means was likely an example of 
euthanasia by omission. 

Fourth, the question concerning the moral obligation to provide or 
withhold/withdraw AAHN from a PVS patient was not officially 
defined by the magisterium of the Catholic Church. A strong 
presumption in favor of providing AAHN to PVS patients, however, 
has emerged for the following reasons: (1) the medical and scientific 
evidence pertaining to the determination of death, the true condition of 
the PVS patient, and the potential for some level of an inner life has 
not been conclusively established; (2) the majority of bishops 
concluded that PVS patients were not dying and the provision of food 
and fluids was an example of normal care and was most consistent 
with the Catholic moral tradition; (3) the interruption of an easily 
provided, non-burdensome and effective method of conserving life 
came too close to or, in fact, was an example of euthanasia by 
omission. The objections of the few bishops and bishops’ conferences 
who disagreed with the presumption in favor of providing AAHN to 
PVS patients concluded that the PVS patient suffered from a fatal 
pathology and as a result, the provision of AAHN only needlessly 
prolonged their lives. In this instance, they considered the removal of 
AAHN from a PVS patient to be the interruption of an aggressive and, 
therefore, optional form of medical treatment and not an example of 
euthanasia by omission. Ultimately, the question of AAHN delivery to 
PVS patients remains an issue under observation and in need of 
further reflection. It is a likely conclusion that the status of this 
question will continue in its present non-definitive form as long as 
clinical, medical knowledge of serious unconsciousness, e.g., PVS, 
and the determination of the moment of death remains beyond 
scientific certainty. 

Finally, the majority of American bishops and bishops’ conferences 
expressed significant concern about the rise of the euthanasia 
mentality growing in the United States. One of the primary reasons 
why the issue of AAHN provision to PVS patients continues to be a 
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vital issue in medical-moral decision making, besides the insufficient 
medical evidence is precisely because the removal of AAHN from a 
PVS patient seems to be the first step towards greater autonomy in 
medical decision-making, even to the point of active, voluntary 
euthanasia itself. The 1980 Declaration on Euthanasia was the one 
document continually cited by bishops, bishops’ conferences, and 
individual theologians throughout the moral discussion of care for the 
PVS patient; it was further strengthened by Pope John Paul II’s 
emphatic statements in favor of human life in Evangelium Vitae. 
Contrary to the opinion of some Catholic theologians and ethicists in 
the healthcare arena, who argue that the Church’s position presuming 
the provision of AAHN to the PVS patient directly leads to a more 
permissive euthanasia mentality, the bishops of the United States 
remain firm in their conviction that upholding the sanctity of every 
human life, especially those of the weakest and most vulnerable 
members of our society, necessarily includes the PVS patient. 
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CHAPTER THREE 
 
The Development of American Medical Thought and 

Practice Regarding the Decision to Provide or 
Withhold/Withdraw Artificially Assisted Hydration and 

Nutrition to Persistent Vegetative State Patients 
 
 
Over the course of the past three decades, the advancement in 

medical technologies, particularly those technologies intended to 
prolong life, have given rise to numerous difficulties and questions 
concerning their practical application. Noteworthy examples would 
include the task of delineating the obligations and limits involved in 
employing medical technologies, acknowledging the rights of patients 
to accept or refuse them, formulating an accurate determination of 
death, and indicating what constitutes a legal decision making 
capacity. Specifically embodied in the care and treatment of the PVS 
patient, these questions constitute the crux of a major medical and 
ethical dilemma that could potentially confront all people who might 
employ such technologies, as well as the medical personnel who 
administer them. Within bounds of the American medical community, 
the decision to advocate either the provision or 
withholding/withdrawing of AAHN from PVS patients has developed 
through the consideration of many interrelated factors. Some of the 
most significant factors involved in the decision-making process 
included elements already mentioned in the previous two chapters of 
this project: the results of formal, clinical research, serious 
professional debate within the medical associations, legal judgments 
handed down by the court system, direct contact with the health 
condition of numerous PVS patients and their families, and changing 
societal values. 

The evolution of the decision to provide or withhold/withdraw 
AAHN from PVS patients within the framework of American medical 
thought and practice has thus far progressed through two clearly 
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differentiated stages. The first stage comprised an approximately 
fourteen-year period beginning with the 1976 New Jersey Supreme 
Court ruling in Quinlan1 and continued through the 1990 U.S. 
Supreme Court ruling in Cruzan.2 During this time frame, the problem 
of properly understanding the medical reality of the PVS condition, as 
well as determining the proper level of care owed to such individuals 
waxed in strength and occupied a prominent position within the arena 
of medical thought. From Quinlan onward, the increased emphasis 
within society at large for greater autonomy and patient self-
determination in healthcare decision making produced a more patient-
centered, as well as patient-governed medical atmosphere. The 
question of treatment options and treatment refusal desired by an 
individual patient was firmly introduced into the national 
consciousness at this time. Sustained and fueled in the 1980s by 
landmark legal cases of incompetent patients like Herbert3, Conroy4, 
and Brophy5, the problem of determining the proper level of care due 
PVS and other incompetent patients ballooned into a bonafide 
medical, legal, and ethical dilemma. With each subsequent case, the 
parameters surrounding the precise moment that AAHN might be 
medically, legally and ethically withheld from PVS and other 
incompetent patients was pushed further back. Within ten years of the 
Quinlan case, specifically a legal battle for the right to remove a 
respirator from a PVS patient, an American court in Massachusetts 
authorized the request to withdraw a gastrostomy feeding tube that 
sustained the life of Paul Brophy, likewise a PVS patient. This 

                                                 
1In the Matter of Karen Quinlan, 70 N.J. 10, 335 A. 2d 647 (1976). The Quinlan case was 

widely regarded as the catalyst for the rise of the PVS condition as a major medical, legal and 
ethical issue. See also: Bernard Lo, M.D., F.A.C.P., Resolving Ethical Dilemmas: A Guide for 
Clinicians, Second Edition (Lippincott Williams and Wilkins, Philadelphia, PA, 2000), 182; 
Robert D. Truog, M.D., Allan S. Brett, M.D., and Joel Frader, M.D., “The Problem With 
Futility,” New England Journal of Medicine (June 4, 1992), 326(23), 1563; Marcia Angell, 
M.D., “After Quinlan: The Dilemma of the Persistent Vegetative State,” New England 
Journal of Medicine (May 26, 1994), 330(21), 1524; Lawrence O. Gostin, J.D., “Deciding 
Life and Death in the Courtroom: From Quinlan to Cruzan, Glucksberg, and Vacco – A Brief 
History and Analysis of Constitutional Protection of the ‘Right to Die’,” Journal of the 
American Medical Association (November 12, 1997), 278(18), 1523. 

2Cruzan v. Director, Missouri Department of Health, 497 U.S. 261, 110 S. Ct. (1990). 
3Barber v. Superior Court, 147 Cal. App. 3d 1006, 195 Cal. Rptr. 484 (1983). 
4In the Matter of Claire Conroy, SCt 98 N.J. 321, Atl. Rptr. 486 2d Series (17 January 

1985), 1209ff. 
5Brophy v. New England Sinai Hospital, 497 NE 2d 626 (Sup. Jud. Ct. Mass. 1986). 
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indicated in a ten year span the shift from the removal of one life-
support device, namely a mechanical ventilator, to the removal of 
another life-support device, namely AAHN. As a result, the Brophy 
case became the first time a court decision allowed the removal of a 
feeding tube from a living PVS patient.6 

The high-water mark in the debate regarding the feeding and 
hydrating of PVS patients for the American medical community was 
undoubtedly the Cruzan case and its immediate aftermath. The ruling 
of the U.S. Supreme Court had several important effects that weighed 
heavily on the subsequent course the medical community elected to 
follow; however, it was in reality more psychologically freeing than 
truly groundbreaking. First, while the U.S. Supreme Court did not 
overturn the Missouri Supreme Court’s decision to require a stricter 
“clear and convincing” evidentiary standard before it would allow the 
removal of Nancy Cruzan’s feeding tube, it also did not prohibit other 
states from using a more general evidentiary standard.7 Rather, it 
“assume[d] that the United States Constitution would grant a 
competent person a constitutionally protected right to refuse lifesaving 
hydration and nutrition…individuals retain their right to refuse 
treatment after they become incompetent, with the right to be 
exercised by a surrogate decision maker.”8 In addition, the Court 
concluded, in agreement with lower court rulings, that AAHN was not 
legally distinct from other medical treatments and could be refused 
like other unwanted interventions.9 

Ultimately, the U.S. Supreme Court decision affirmed the course 
chosen by the American medical community for the care of PVS 
patients and set it on solid legal footing, but little else changed 
procedurally. The effect of the Cruzan decision upon American 

                                                 
6Bryan Jennett, M.D., The Vegetative State: Medical Facts, Ethical and Legal Dilemmas 

(Cambridge University Press, U.K., 2002), 128; Brophy v. New England Sinai Hospital Inc., 
497 NE2d 626 (Mass 1986). 

7David Orentlicher, M.D., J.D., “The Right to Die After Cruzan,” Journal of the 
American Medical Association (November 14, 1990), 264(18), 2444. 

8Cruzan v. Director, Missouri Department of Health, supra note 2 at 2851, 2852. 
9Ibid., at 2852, 2856. See also: In the Matter of Claire Conroy, 98 N.J. 321 (1985); 

Charles L. Sprung, M.D., J.D., “Changing Attitudes and Practices in Forgoing Life-Sustaining 
Treatments,” Journal of the American Medical Association (April 25, 1990), 263(16), 2212. 
He reported: “The court stated that ‘medical procedures to provide nutrition and hydration are 
more similar to other medical procedures than to typical human ways of providing nutrition 
and hydration’.” In: Barber v. Superior Court, 195 Cal. Rptr. 484 (1983). 
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medical practice, as well as its implications for PVS patients, was 
succinctly summed up by David Orentlicher, M.D., of the American 
Medical Association, (AMA) who stated, “In short, in any situation in 
which withdrawal of treatment was permissible before the Cruzan 
case, withdrawal is permissible now. Further, in some situations in 
which withdrawal was not permissible before the Cruzan case, 
withdrawal is permissible now.”10 An important aspect of the Cruzan 
case that will be examined in greater detail later in this project that 
produced a far greater impact on the medical arena in the United 
States was the issue of patient self-determination and autonomy. 
Bryan Jennett noted that “Cruzan prompted an increased interest in 
advance directives and many statutes dealing with these were 
modified after that case to allow refusals for vegetative as well as 
terminally ill patients, and specifically to allow withdrawal of 
ANH.”11 

The second distinct stage through which the evolution and 
development of the decision to provide or withhold/withdraw AAHN 
from the PVS patient progressed in American medical thought and 
practice began shortly after the Cruzan ruling was handed down by the 
U.S. Supreme Court in June 1990. This stage was marked chiefly by 
three distinct moments. The first moment was marked by the initial 
flurry of commentary submitted by medical and legal experts followed 
by the rapid passage of the 1991 Patient Self-Determination Act 
(PSDA).12 The second moment was marked by the May and June 
1994 articles on the PVS condition in the New England Journal of 
Medicine,

13 and the third moment was marked most conspicuously by 
the nearly complete absence of any discussion regarding the care of 
the PVS patient. Within the framework of the second stage, what was 
once an arduous dilemma for everyone connected with healthcare 

                                                 
10David Orentlicher, M.D., J.D., “The Right to Die After Cruzan, supra note 7 at 2446. 
11Bryan Jennett, M.D., The Vegetative State, supra note 6 at 203. See also: Linda L. 

Emanuel, M.D., Ph.D., et al., “Advance Directives for Medical Care – A Case for Greater 
Use,” New England Journal of Medicine (March 28, 1991), 324(13), 889. See also: George J. 
Annas, J.D., M.P.H., “Health Care Proxy and the Living Will,” New England Journal of 
Medicine (April 25, 1991), 324(17), 1211. 

12Omnibus Reconciliation Act 1990, Title IV, Section 4206, Congressional Record, 
October 26, 1990: 12638. 

13The Multi-Society Task Force on PVS, “Medical Aspects of the Persistent Vegetative 
State,” Parts I & II, New England Journal of Medicine (May 26, 1994; June 2, 1994), 
330(21&22).  
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became a settled issue in the minds of many medical professionals. 
Instead, what emerged out of the late 1980s and early 1990s to 
become the primary subject for medical and ethical debate in the latter 
half of the decade was the degree of societal acceptance, the practical 
application, and the ethical implications of physician-assisted suicide 
(PAS) and euthanasia.14  

Beginning with the aftermath of Cruzan, but more noticeably since 
the release of the 1994 Multi-Society Task Force (MSTF) document, 
the issue of PVS and AAHN provision received less and less attention 
by medical professionals. In fact, there were three different ways 
within the medical arena in which the issues of AAHN and the care of 
PVS patients were addressed in the medical context after the MSTF 
document. First, primarily because these issues were considered fully 
addressed, the method most often chosen was rarely, if ever, to 
mention it. Second, if for some reason the PVS condition or AAHN 
provision to PVS patients was raised for discussion, it was nearly 
always within the context of a past problem that was already 
resolved.15 Finally, the issue was displayed as a matter-of-fact 
example of when to terminate treatment. The Council on Ethical and 
Judicial Affairs of the American Medical Association illustrated this 
point most clearly in its discussion of futility. It noted that “Clinical 
paradigms of futile care often involve life-sustaining intervention for 
patients in a persistent vegetative state, or resuscitation efforts for the 
terminally ill.”16 

The goal of this chapter, therefore, is to analyze in further detail the 
development of American medical thought and practice regarding the 

                                                 
14Marcia Angell, M.D., “Euthanasia,” New England Journal of Medicine (November 17, 

1988), 319(20), 1348.  
15Lawrence O. Gostin, J.D., “Deciding Life and Death in the Courtroom: From Quinlan to 

Cruzan, Glucksberg, and Vacco – A Brief History and Analysis of Constitutional Protection 
of the ‘Right to Die’,” Journal of the American Medical Association (November 12, 1997), 
278 (18), pp. 1523. In this quotation, Lawrence Gostin alluded to two publications to illustrate 
his assertion: President’s Commission for the Study of Ethical Problems in Medicine and 
Biomedical and Behavioral Research, Deciding to Forego Life-Sustaining Treatment: A 
Report on the Ethical, Medical, and Legal Issues in Treatment Decisions (Washington, D.C., 
U.S. Government Printing Office, 1983), and Mildred Z. Solomon, Ed.D., et al., “Decisions 
Near the End of Life: Professional Views on Life-Sustaining Treatments,” American Journal 
of Public Health (January 1993), 83(1), 18, 19, 20. 

16Council on Ethical and Judicial Affairs, American Medical Association, “Medical 
Futility in End-of-Life Care: Report of the Council on Ethical and Judicial Affairs,” Journal 
of the American Medical Association (March 10, 1999), 281(10), 937. 
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decision to provide or withhold/withdraw AAHN from PVS patients. 
The structure of Chapter Three is separated into two major divisions. 
The first division will address the major effects of the Quinlan case 
upon American medical thought and practice. This will include an 
examination of the primary transitions that took place in the medical 
arena as either a direct or an indirect result of Quinlan, the effect 
Quinlan and subsequent cases had upon questions related to the 
necessary level of care due the PVS patient, and the conclusions 
reached by the AMA. The second division will analyze the major 
effects of the Cruzan decision upon the attitudes and practice of 
medical professionals towards the care required for PVS patients and 
other incompetents. Of particular note in this section will be the 
attempt to define a principle of futility in healthcare decision making. 
In addition, this section will include an examination of the pertinent 
cases and documents issued by the AMA in the wake of Cruzan, as 
well as a brief discussion regarding the rise of euthanasia and PAS. 

On a final note, it must be made clear that the primary intent of this 
chapter is not to provide an exhaustive analysis of the opinions of the 
entire body of physicians, nurses and medical personnel in the United 
States. Nor will this chapter arrive at a complete picture of the 
development of all American medical thought and practice regarding 
the care of PVS patients; the scope is entirely too large. The target 
group for this project is focused upon mainstream medical 
professionals, administrators, and where necessary for clarification 
judicial professionals. Therefore, in the interests of narrowing the 
focus of this chapter as much as possible, particular care will be made 
to limit the analysis of this project to major medical organizations, 
major medical publications, and journals with a strong medical 
proclivity. The reason for this focus is largely due to manageability of 
the topic, as well as the widespread influence these groups and 
individuals have wielded on the issue of PVS and other incompetent 
patients, brain injury, AAHN provision and related concerns. 
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Part I 

The Rise of a Medical Dilemma 

 
TRANSITIONS WITHIN AMERICAN MEDICAL THOUGHT 

At the time of Quinlan, the American medical system was 
struggling to address the new questions arising from advances made in 
medical technology. The changes caused by new medical 
interventions directly or indirectly served to initiate several practical, 
philosophical and procedural transitions away from what had been a 
traditional approach to a patient’s healthcare needs, towards a revised, 
or in some cases a completely new way of addressing the requirements 
of patients.17 A common observation of this transition period made in 
numerous texts and articles speaks with a certain wistfulness of a 
bygone era when the dying process was a natural and familiar part of 
life and not a forbidden subject from which people would shy away. 
Rather, when death was near, the wistful article remarked that the 
dying person and his or her family and friends all participated in the 
process as a normal cycle of life. Similarly, the person died at home in 
his or her own bed. The dying process today many note is, by contrast, 
far removed from the more intimate experience of the recent past. 
Alexander Morgan Capron noted that, “In recent years, death has 

                                                 
17The President’s Commission illustrated this phase of transition in the following: “The 

accepted standard for determining death has been the permanent absence of respiration and 
circulation. A question arises about continued reliance on the traditional standard because 
advances in medical technique now permit physicians to generate breathing and heartbeat 
when the capacity to breathe spontaneously has been irretrievably lost. Prior to the advent of 
current technology, breathing ceased and death was obvious.” President’s Commission for the 
Study of Ethical Problems in Medicine and Biomedical and Behavioral Research, Defining 
Death: Medical, Legal and Ethical Issues in the Determination of Death (U.S. Government 
Printing Office, Washington, D.C., 1981), 3. See also: “A New Ethic for Medicine and 
Society,” editorial, California Medicine (September 1970), 113(3), 67. This editorial 
commented that “there are certain new facts and social realities which are becoming 
recognized, are widely discussed in Western society and seem certain to undermine and 
transform this traditional ethic. They have come into being and into focus as the social 
byproducts of unprecedented technologic progress and achievement…and third, and perhaps 
most important, a quite new social emphasis on something which is beginning to be called the 
quality of life, a something which becomes possible for the first time in human history 
because of scientific and technologic development. These are now being seen by a growing 
segment of the public as realities which are within the power of humans to control, and there 
is quite evidently an increasing determination to do this.” 
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become more public in the physical sense of occurring increasingly in 
hospitals and other healthcare facilities, which today are the site of 
about eighty percent of all deaths.”18 

Due to the fact that the Quinlan decision occurred in the midst of 
changes already developing within American medical thought and 
practice, it cannot accurately be described as the definitive seed of 
change that caused the transitions to take place. However, the broad 
exposure of Karen Quinlan’s condition and the publicity of her 
parents’ subsequent court battle produced a great surge in all fields 
related to medicine. In effect, the Quinlan case became the impetus 
many medical professionals needed to both face the changes and 
difficulties inherent in modern medicine, and to seek answers to the 
questions posed by advanced medical technology.19 In this section, 
specific attention will be given to three significant areas of change 
within American medical thought and practice: the first transition, and 
arguably the weightiest, was the shift from a paternalistically based 
medical practice to an autonomy based medical practice; second, the 
movement away from a primarily heartbeat-respiration based 
determination of death towards a brain-based determination of death; 
and third, the transition away from the ordinary and extraordinary 
means of preserving life distinction towards a benefit-burden 
distinction. 

 
The Transition from Paternalism to Autonomy 

Perhaps the most significant change in healthcare not specifically 
involving advancements in medical technology was the shift in the 
professional relationship between physicians and patients. What once 
was merely a one-way exercise in compliance with the treatment 

                                                 
18Alexander Morgan Capron, LL.B., “Historical Overview: Law and Public Perceptions,” 

in Joanne Lynn, M.D., ed., By No Extraordinary Means: The Choice to Forgo Life-Sustaining 
Food and Water (Indiana University Press, Bloomington and Indiana, 1989), 11. See also: 
Daniel Callahan, The Troubled Dream of Life: In Search of a Peaceful Death (Georgetown 
University Press, Washington, D.C., 2000).  

19Frank J. Veith, M.D., et al., addressing the issue of defining death remarked that “a 
further advantage of having a statutory definition of death is that it would help to guarantee 
that the highest standards of medical science would be used to make this determination. The 
recent New Jersey Supreme Court decision in the Karen Quinlan case underscores the need to 
assure the public that pronouncements of death will be based on standardized and thoroughly 
validated indices.” Frank J. Veith, M.D., et al., “Brain Death: A Status Report of Legal 
Considerations, Part II,” Journal of the American Medical Association (October 17, 1977), 
238(16), 1745. 
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recommended by the doctor has, for all intents and purposes, 
completely reversed direction to become a far more collaborative 
process in which the treatment preferences of the patient were 
paramount. The transition from a physician-controlled decision 
making process to a patient-controlled decision making process has its 
roots in two U.S. Supreme Court cases that were, at best, tangentially 
related to the issue of PVS and other incompetent patients, namely, 
Griswold v. Connecticut (1965)20 and Roe v. Wade (1973).21 The 
rulings handed down in these cases, first defined in Griswold, 
recognized a “right to privacy” to exist in the “penumbra” of the 
Constitution. Subsequently, the newly defined right to privacy gave 
rise to a popular demand for self determination and autonomy in 
healthcare decision-making.22 Although neither case addressed the 
specific issue of legitimate authority in medical decision making, the 
newly defined “right to privacy” was the primary argument used by 
Paul Armstrong, Joseph and Julia Quinlan’s lawyer, to successfully 
achieve the removal of Karen’s respirator in the Quinlan case.23 
Pellegrino and Thomasma summed up the effects of these decisions 
and the significance of the transition that took place within the 
medical world when they stated the following: “the result, especially 
in the last two decades, has been to undermine the twenty-five-
hundred-year-old Hippocratic model of the physician as the benign, 

                                                 
20Griswold v. Connecticut, 381 U.S. 479 (1965). 
21Roe v. Wade, 410 U.S. 113 (1973). See also: John Elliott, “More Support for Refusing 

Medical Treatment,” Journal of the American Medical Association (February 8, 1980), 
243(6), 506. He stated: “Nevertheless, since 1973, when the landmark Supreme Court 
decision in the abortion case of Roe vs. Wade firmly established the constitutional right to 
privacy and free choice, the courts have been adding to the body of law that supports the right 
to choose and refuse medical treatment.” 

22Thomas L. Beauchamp and James F. Childress, Principles in Biomedical Ethics, Fourth 
Edition (Oxford University Press, New York, NY, 1994), 407. Beauchamp and Childress 
stated: “Although not explicitly enumerated in the Bill of Rights, the right of privacy was held 
in Griswold and in some subsequent Supreme Court decisions to arise from the ‘penumbra’ of 
the first, third, fourth, fifth, ninth, and fourteenth amendments to the Constitution. The 
argument is that a personal right to privacy exists because so many amendments imply 
it…increasingly the term privacy is being used as a synonym for autonomy.” See also: 
Alexander Morgan Capron, LL.B., “Historical Overview: Law and Public Perceptions, supra 
note 18 at 12. 

23Gregory E. Pence, Classic Cases in Medical Ethics: Accounts of Cases That Have 
Shaped Medical Ethics, With Philosophical, Legal, and Historical Backgrounds, Third 
Edition (The McGraw-Hill Companies, Boston, MA, 2000), 34, “Armstrong’s ultimately 
successful argument for allowing the Quinlans to have Karen’s respirator disconnected was 
based on the Constitution’s implied right to privacy.”  
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authoritarian, paternalistic decision maker, taking full responsibility 
for the welfare of his or her patient.”24 From the time of Karen 
Quinlan onward, aided in part by the widespread social upheaval of 
the period, maintaining the authoritarianism inherent in the 
paternalistic model would ultimately prove to be an untenable position 
for the American medical system; the future of healthcare would take 
place on a much different footing. 

 
Paternalism 

The term most frequently used to describe the typical doctor-
patient relationship prior to the early 1970s is known as paternalism.25 
Simply stated, paternalism in medicine exists when medical treatments 
are made for a patient’s good without his or her full consent. 
Depending upon the action taken by a medical professional and the 
level of conscious understanding possessed by the patient, paternalism 
has been classified as either strong (hard) or weak (soft) paternalism.26 
From a vantage point nearly two decades removed from the first 
inroads of autonomy and self-determination in medical decision-
making, Pellegrino and Thomasma outlined the fundamental 
characteristics of paternalism in the following manner:  

Paternalism centers on the notion that the physician – either by virtue 
of his…superior knowledge or by some impediment incidental to the 
patient’s experience of illness – has better insight into the best 
interests of the patient than does the patient, or that the physician’s 

                                                 
24Edmund D. Pellegrino, M.D., and David C Thomasma, Ph.D., For the Patient’s Good: 

The Restoration of Beneficence in Health Care (Oxford University Press, New York, Oxford, 
1988), 4. 

25Beauchamp and Childress remarked that, “Throughout the history of medical ethics the 
principle of nonmaleficence as well as principles of beneficence have been viewed as 
providing a basis for paternalistic treatment of patients.” In: Thomas L. Beauchamp and 
James F. Childress, Principles in Biomedical Ethics, supra note 22 at 275.  

26Initially identified by Joel Feinberg, “Legal Paternalism,” Canadian Journal of 
Philosophy (1971), Vol. 1, 105-124, Beauchamp and Childress defined the terms in the 
following manner: “In weak paternalism, an agent intervenes on grounds of beneficence or 
nonmaleficence only to prevent substantially nonvoluntary conduct – that is, to protect 
persons against their own substantially nonautonomous action(s)…Strong paternalism, by 
contrast, involves interventions intended to benefit a person despite the fact that the person’s 
risky choices and actions are informed, voluntary, and autonomous. A strong paternalist 
refuses to acquiesce in a person’s autonomous wishes, choices, and actions in order to protect 
that person, often by restricting the information available to the person and by overriding that 
person’s informed and voluntary choices.” In Thomas L. Beauchamp, and James F. Childress, 
Principles in Biomedical Ethics, supra note 22 at 277. 
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obligations are such that he is impelled to do what is medically good, 
even if it is not “good” in terms of the patient’s own value system.27  

While slightly acerbic in tone, the description of paternalism noted 
above offers a representative example of how the core philosophy of 
medical treatment prior to 1970 lacked the necessary respect for the 
values, choices or desires of the patient that was increasingly required 
of a healthcare philosophy after 1970. Therefore, a medical system 
guided by ancient principles and staffed by professionals who 
intended to provide the greatest possible benefit to the patient, was 
deemed flawed, because treatment was provided without the consent 
of the patient. The proper respect for the person and personal choice 
gradually assumed the position of paramount value after 1970, and no 
treatment, regardless of its technical correctness in a given 
circumstance or its benign nature, was tolerable without it. As a result, 
the paternalistic model of healthcare was systematically dismantled 
from edifice to foundation. Robert Veatch made this abundantly clear 
as he remarked:  

On all fronts patients were struggling for a freedom from what was 
becoming a tyranny of technology…Terminally ill patients were 
pleading desperately for the right to be let alone – to be allowed to die 
– even if caregivers believed it was in their interests to be treated. It 
was these cases that led us in the 1970s to see medical ethics as a 
conflict between the old Hippocratic paternalism (having the 
physician do what he or she thought was best for the patient) and a 
principle of autonomy. We discovered that never in the history of 
professionally articulated ethics had there ever been any 
acknowledgment of the patient as a dignified agent free to participate 
in and exercise self-determination over medical decisions. Not in the 
Hippocratic Oath, not in the prayer of Maimonides, not in Percival’s 
ethics, the codes of the AMA or the World Medical Association.28 

Despite the relative speed with which the paternalism of physicians 
was replaced in medical decision-making, the transition to patient self-

                                                 
27Edmund D. Pellegrino, M.D., and David C. Thomasma, Ph.D., For the Patient’s Good, 

supra note 24 at 7. 
28Robert M. Veatch, “Autonomy’s Temporary Triumph,” Hastings Center Report 

(October 1984), 14(5), 38. Pellegrino and Thomasma stated that “medical paternalism fails 
because it overrides an essential element in deontological ethics at the core of medicine, that 
is, respect for persons.” In Edmund D. Pellegrino, M.D., and David C. Thomasma, Ph.D., For 
the Patient’s Good, supra note 24 at 23. See also: Leon R. Kass, M.D., “Ethical Dilemmas in 
the Care of the Ill: Part I, What is the Physician’s Service?” Journal of the American Medical 
Association (October 17, 1980), 244(16), 1815-1816. 



 266 

determination was not an automatic one, nor was it universally 
acclaimed as the most beneficial policy for medical professionals or 
their patients. The uneasiness associated with the potential loss of the 
paternalistic framework, namely, a physician’s ability to treat his or 
her patient in the manner judged most efficacious for the patient’s 
benefit free of interference, could be classified into two categories. 
First, numerous medical professionals were privately, and, at times, 
even vocally dismayed by what they observed to be a serious 
diminishment in the dignity of the profession and a lack of trust in the 
judgment of medical professionals.29 Within the framework of the 
medical field, some healthcare personnel believed that the profession 
of physician by its nature demanded respect, and the judgments of 
physicians should be accorded the highest degree of solicitude. In a 
letter commenting on the outcome of the Quinlan case sent to the 
editor of the Journal of the American Medical Association, this feeling 
was unmistakable; it noted that, “In point of fact, the court gave the 
highest deference to the physician (which it should) and refused to 
adhere to the family’s views that were in contravention to the 
physician’s views.”30 The letter further remarked that “The medical 
profession should not be frightened by the Quinlan case. On the 
contrary, it should be thankful that the courts see this issue favorably 
for the physician. That is to say, the decision as to whether or not 
medical treatment should be given rests primarily on the shoulders of 
the treating physician and the courts will not interfere with that 

                                                 
29Leon R. Kass, M.D., “Ethical Dilemmas in the Care of the Ill: Part I, What is the 

Physician’s Service?” Journal of the American Medical Association (October 17, 1980), 
244(16), 1812. Kass saw deeply into the heart of this issue; he stated that “I suspect that some 
of the difficulties medicine now faces stem from the fact that the profession’s traditional 
perception of the ethical universe differs sharply from the prevailing American culture on this 
very matter. Medicine, long a profession of cultivated gentlemen, and always a profession of 
action, has relied largely on the character of physicians and their esteemed virtues of tact, 
gentleness, gravity, patience, modesty, justice, humanity, and, above all, prudence or practical 
wisdom to cope with the myriad human situations they would encounter in practice. Though 
there have been codes of ethics for physicians – something like rules of conduct – these have 
not until recently been thought desirable or necessary for regulating the behavior of the well-
intentioned and well-brought-up practitioner, who must in any case be allowed to exercise the 
prudent judgment of the man on the spot that practice requires and for which rules cannot be 
given…Physicians who have long taken for granted their benevolent intentions toward their 
patients and prided themselves on their ability to judge the just-right thing to do in the 
circumstances will not see the need for, and understandably will bridle at, the proposals of 
moralists and legislators to establish fixed rules of conduct…” 

30Dennis J. Horan, “The Karen Ann Quinlan Case,” editorial, Journal of the American 
Medical Association (April 26, 1976), 235(17), 1839. 
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decision.”31 The letter concluded with an attempt to allay any 
misgivings about the future of the healthcare profession caused by 
Quinlan noting that, “Far from being frightened by the Quinlan 
decision, the medical profession should stand up and cheer for the 
opinion given by Judge Muir, which attempts to reinstate into the 
medical profession some of the stature that it deserves in our 
society.”32 

Thus the culturally induced transition away from paternalism to 
patient self-determination in healthcare cut into the traditional 
characteristics associated with the profession of physician. Leon Kass 
raised the question, “Is the doctor really a servant?”33 His question 
and those of other healthcare professionals carried with it a perceived 
loss of stature and a fear that the profession of physician would be 
relegated from a position of honor to the common status of a highly 
specialized mechanic.34 Although the eventual effect of patient self-

                                                 
31Ibid., at 1839. See also: Sanford A. Franzblau, M.D., “Hippocrates Revisited,” Journal 

of the American Medical Association (May 23, 1977), 237(21), 2293. Dr. Franzblau offered a 
witty ‘revision’ of the Hippocratic Oath that mirrored the changes and tensions within the 
healthcare profession, particularly regarding the shift towards autonomy and self-
determination. He lampooned a modern interpretation of the Hippocratic Oath with the 
following manner: “I will give no medicine nor perform any procedure unless I have first 
fully informed the patient of all possible known adverse effects, including the risk of death, 
and I shall then proceed only with the patient’s express consent. I will not follow that method 
of treatment which, according to my ability and judgment, I consider for the benefit of my 
patients, but rather, when more than one method of treatment for an illness exists, I shall 
outline all methods and allow the patient to choose. I shall do the same for all diagnostic 
tests...” 

32Ibid., at 1839-1840. This conclusion was also echoed in the following article: “Douglas 
Savage, J.D., “After Quinlan and Saikewicz: Death, Life, and God Committees,” Critical 
Care Medicine (February 1980), 8(2), 89. He noted that: “The Quinlan Court hastened to add 
that physicians and hospitals should not apply to courts every time a life-terminating medical 
decision must be made, because empowering courts with the authority to always second-guess 
physicians ‘would be a gratuitous encroachment upon the medical profession’s field of 
competence’.” 

33Leon R. Kass, M.D., “Ethical Dilemmas in the Care of the Ill: Part I,” supra note 29 at 
1816. His response to this question was “yes” in the sense that one could serve not only 
people, but also ideals, and “no” in the sense that service implied mastery or lordship. 

34John Ruark, M.D., Thomas Raffin, M.D., et al, captured the tone of this reality; they 
stated: “Although physicians must often be authoritative about the options available to 
patients, all involved should recognize that the actual authority over the patient never resides 
with the physician. Patients alone, or their legal surrogates, have the right to control what 
happens to them. Many of the ethical dilemmas in critical care situations derive from overt or 
tacit violations of this principle. Physicians should act as consultants engaged to evaluate their 
patients’ problems, present reasonable options for treatment in understandable language, and 
facilitate decision making. Except in emergencies, doctors should feel permitted to proceed 
with treatments only after those with the true authority have clearly decided.” In: John 
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determination on the profession of physician may have contained less 
truth than initially feared, some aggressive attitudes were not 
particularly helpful in this regard. An example of this was found in a 
1980 article that declared “‘Such a right may be an affront to all a 
doctor knows and all he has been trained to accomplish,’ stated Anne 
Coté, MPA, chief patient advocate and assistant director on Few York 
Hospital-Cornell Medical Center. ‘But the patient, whether terminally 
ill or not, has a right to refuse treatment and to die, and the doctor 
better get used to it.’”35 

The second reason that medical professionals harbored misgivings 
about the shift to patient self-determination in healthcare centered on 
the risk of faulty decision making should patients receive treatment 
based on their own preferences rather than the experienced, 
dispassionate judgment of a physician. Jackson and Youngner 
acknowledged the value of autonomy, but they also believed that: 

The issues of patient autonomy and the right to die with dignity are 
without question important ones that require further discussion and 
clarification by our society as a whole. However, there is a danger that 
in certain cases, preoccupation with these dramatic and popular issues 
may lead physicians and patients to make clinically inappropriate 
decisions – precisely because sound clinical evaluation and judgment 
are suspended.36 

Autonomy in patient decision making was, in their estimation, not 
something to champion lightly simply because it was culturally 
popular. The threats to sound decision making that they discovered in 
their practice and considered significant were the following: (1) 
patient ambivalence in decision-making. Ambivalence was noted 
when the patient exhibited the tendency to choose or refuse medical 
treatments according to his or her mood or according various outside 
pressures; (2) patient depression as a cause for the refusal of 
treatment. While depression might arise from various physical or 
mental causes, it could often be treated with satisfactory results; (3) 

                                                                                                                   
Edward Ruark, M.D., Thomas Alfred Raffin, M.D., and the Stanford University Medical 
Center Committee on Ethics, “Initiating and Withdrawing Life Support: Principles and 
Practice in Adult Medicine,” New England Journal of Medicine (January 7, 1988), 318(1), 26. 

35John Elliott, “More Support For Refusing Medical Treatment,” Journal of the American 
Medical Association (February 8, 1980), 243(6), 506. 

36David L. Jackson, M.D., and Stuart Youngner, M.D., “Patient Autonomy and ‘Death 
With Dignity:’ Some Clinical Caveats,” New England Journal of Medicine (August 23, 1979), 
301(8), 405.  
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the patient who requested death with dignity to identify a hidden 
problem. Here Jackson and Youngner illustrated a situation in which 
the refusal of treatment was linked to a wider range of problems that 
could be, in the patient’s mind, “fixed” by his or her death; (4) the 
patient who demanded out of fear that treatment be withheld or 
discontinued; (5) conflicts that arose between a patient’s previously 
expressed desires for treatment and the preferences of family 
members; and (6) misunderstandings on the part of the medical staff 
regarding the level of treatment desired by the patient.37 

Though Jackson and Youngner’s attempt to inject a modicum of 
caution into the drive for patient autonomy didn’t sway everyone, they 
believed that a system that provided an automatic acquiescence to 
patients’ demands in light of the many potential factors influencing 
them could be professionally irresponsible and have inappropriate 
medical and ethical consequences.38 While on the one hand they didn’t 
endorse paternalism and they did advocate the concept of autonomy in 
decision making, on the other they also highlighted the complexities 
and questions inherent in the autonomy model, as well as the benefits 
of some paternalistic influences. Ultimately, their concern was that 
society at large and the medical profession in particular didn’t become 
so enamored with autonomy that sound judgment in decision making 
was left behind.39 

                                                 
37Ibid., at 405-408. 
38Leon R. Kass, M.D., and Bruce L. Miller were representative of those who reacted to 

the Jackson & Youngner article. Leon Kass responded affirmatively that “Jackson and 
Youngner show how patient ambivalence, reactive depression, displacement , fear, and 
ignorance or family misperceptions of patient attitudes can lead astray a physician who relies 
too much on a verbalized request for cessation of treatment,” in: Leon R. Kass, M.D., “Ethical 
Dilemmas in the Care of the Ill: Part II, What is the Patient’s Good?” Journal of the American 
Medical Association (October 24/31, 1980), 244(17), 1948. Bruce Miller largely dismissed 
the concerns of Jackson and Youngner. He defended his position in the following statement: 
“Jackson and Youngner argue that preoccupation with patient autonomy and the right to die 
with dignity pose a ‘threat to sound decision making and the total (medical, social and ethical) 
basis for the ‘optimal’ decision.’[p.405] Sound decision making need not run counter to 
patient autonomy; it can involve a judgment that the patient’s refusal of treatment is not 
autonomous in the appropriate sense…If a refusal of lifesaving treatment is not a free action, 
that is, is coerced or not intentional, then there can be no obligation to respect an autonomous 
refusal.” In: Bruce L. Miller, “Autonomy & the Refusal of Lifesaving Treatment,” Hastings 
Center Report (August 1981), 11(4), 27. 

39 David L. Jackson, M.D., and Stuart Youngner, M.D., “Patient Autonomy and ‘Death 
With Dignity’,” supra note 36 at 408. Pellegrino and Thomasma concurred saying that: 
“Autonomy is not the panacea of the doctor-patient relationship…Nor is paternalism a prima 
facie medical or social evil…Modern medicine incorporates moments of patient choice as 
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A final aspect of the transition from paternalism to patient self-
determination worthy of consideration was the public reaction to the 
gradual acquisition of freedom in medical decision making. Within 
this particular area of examination, a pattern developed that was as 
interesting as it was perplexing. It will be mentioned here briefly, but 
discussed more thoroughly later in the chapter. Based upon the 
cultural demand for greater autonomy in nearly every aspect of life 
from the middle 1960s through the 1970s, a logical conclusion was 
drawn that the public would enthusiastically seize upon the 
opportunity to direct their own healthcare treatments; however, the 
concrete actions taken by the public to secure their treatment 
preferences was, and continues to be, far less than originally 
estimated. Even years after Quinlan and the beginning of the “living 
will” era, it remained clear that paternalism not only continued to 
exist, but in not so infrequent instances, was actually encouraged by 
patients.40 One commentator noted: 

It is not only that physicians are so ready to do the thinking for 
patients; indeed, patients are often equally ready to have the thinking 
done for them. In part, this pattern stems from a long history of 
doctors’ telling patients what is best for them and of patients’ 
accepting their advice without question. Unfortunately, this practice 
has led to occasional abuses and violations of medicine’s cardinal 
principle that only the best interests of the patient should be 
considered. It is time to dispense with the tradition of patients’ blindly 
accepting “doctor’s orders”…This means that the patient will have to 
assume more responsibility for the outcomes of medical decisions and 
the physician will have to relinquish some.41 

                                                                                                                   
well as moments of necessary, beneficial paternalism…The patient autonomy model does not 
give sufficient attention to the impact of disease on the patient’s capacities for autonomy.” In 
Edmund D. Pellegrino, M.D., & David C. Thomasma, Ph.D., For the Patient’s Good, supra 
note 24 at 14. See also: Sidney H. Wanzer, M.D., “The Physician’s Responsibility Toward 
Hopelessly Ill Patients,” New England Journal of Medicine (April 12, 1984), 310(15), 955. 

40The living will era began in the State of California with the Natural Death Act (1976). 
See: California Health and Safety Code, div. 7, pt. I, chap. 3-9, Natural Death Act, secs. 7185-
7195. See also: Paul Ramsey, Ethics at the Edges of Life: Medical and Legal Intersections 
(Yale University Press, London and New Haven, 1978), 318-332; and President’s 
Commission for the Study of Ethical Problems in Medicine and Biomedical and Behavioral 
Research, Deciding to Forego Life-Sustaining Treatment: Ethical, Medical, and Legal Issues 
in Treatment Decisions (U.S. Government Printing Office, Washington, D.C., 1983), 137-
138. 

41Jerome P. Kassirer, M.D., “Adding Insult to Injury: Usurping Patients’ Prerogatives,” 
New England Journal of Medicine (April 14, 1983), 308(15), 900. Some reasons for this were 
offered in several articles: Marcia Angell, M.D., “Respecting the Autonomy of Competent 
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Surprisingly, the apparent reluctance or disinterest of patients to 
formalize their treatment preferences with a living will or durable 
power of attorney should they become incapacitated and unable to 
communicate their wishes has not changed significantly in later years. 
This state of inactivity regarding the formal recording of treatment 
preferences was clearly demonstrated by the results of a 1990 survey 
conducted by Linda Emanuel, M.D., Ph.D., et al. The survey polled 
over 400 patients regarding their treatment preferences in the event of 
incompetence, as well as any advance directives they had set in place. 
While the results indicated that 93 percent of the outpatients surveyed 
and 89 percent of the general public greatly desired the freedom 
offered by advance directives, there was, nonetheless, minimal 
concrete follow-through to legally document their treatment 
preferences. The exact figures indicated how significant the disparity 
actually was: 

Despite the large proportion of respondents who said they desired 
some form of planning, few had actually made explicit arrangements 
before the interview. Although 57 percent of patients wanted a 
document specifying future care, only 7 percent had one; although 78 
percent wanted a proxy decision maker, only 8 percent had designated 
one in writing; and although 59 percent wanted a discussion with their 
physicians, only 5 percent reported having such a discussion. Overall, 
of those who wanted to issue some form of advance directive only 15 
percent of the outpatients had and 18 percent of the sample of the 
Boston general public had undertaken on or more of the forms of 
planning.42 

The results of the survey demonstrated that even an overwhelming 
majority’s demand for autonomous decision making wasn’t sufficient 
in itself to ensure an end to paternalism if the vehicles for exercising 
such autonomy remained severely underutilized. At this point in the 
discussion, it would be sufficient to say that even though patient self-
determination was the chosen method of medical decision making 
among patients and medical professionals, its full potential has yet to 

                                                                                                                   
Patients,” New England Journal of Medicine (April 26, 1984), 310(17), 1115; Barrie R. 
Cassileth, Ph.D., et al., “Informed Consent – Why Are Its Goals Imperfectly Realized?” New 
England Journal of Medicine (April 17, 1980), 302(16), 896, 899. 

42Linda L. Emanuel, M.D., Ph.D., Michael J. Barry, M.D., John D. Stoeckle, M.D., Lucy 
M. Ettelson, R.N., and Ezekiel Emanuel, M.D., Ph.D., “Advance Directives for Medical Care 
– A Case for Greater Use,” New England Journal of Medicine (March 28, 1991), 324(13), 
891. 
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be realized. The attempt to change the course of medical decision 
making from a vast tradition of paternalism was, and continues to be, 
difficult for a variety of reasons. While at times the absence of 
definitive patient direction regarding his or her treatment choices may 
leave room for instances of paternalism, as the infrastructure for 
autonomy becomes more firmly entrenched in the medical system, 
such instances will hopefully become rare.43 

 
Autonomy 

The impact of autonomy upon the American medical system was 
monumental in its suddenness, its widespread acceptance, and its rapid 
integration into common medical practice. Bryan Jennett declared the 
emergence and dominance of patient autonomy in medical decision 
making to be the most striking development of the ethics movement in 
the United States, and, while the accuracy of the statement remains 
open to debate, there likewise remains little doubt that, on its face, the 
advent of autonomy has completely changed the face of medical 
decision making from what it had been in the past.44 The advent of 
autonomy and patient self-determination in healthcare decision 
making introduced new terms into legal and medical lexicons, for 
example: informed consent, informed refusal of treatment, surrogate 
decision making, and the two popular forms of advance directives, i.e., 
living will and durable power of attorney. Similarly, autonomy and 
patient self-determination theoretically took the lion’s share of 
decision making power out of the hands of medical professionals and 
allowed the individual patient to exercise his or her own treatment 
preferences.45 Ultimately, the transition to patient self-determination 

                                                 
43Marion Danis, M.D., et al., concluded their study on advance directives with the 

following statement: “It should not be inferred from this discussion that the effort to maintain 
autonomy through the use of advance directives is futile or valueless. Rather, the use of such 
directives is in its infancy, and we need to define and grapple with their limitations before we 
can use them optimally.” In: Marion Danis, M.D., et al., “A Prospective Study of Advance 
Directives For Life-Sustaining Care,” New England Journal of Medicine (March 28, 1991), 
324(13), 887. 

44Bryan Jennett, M.D., The Vegetative State, supra note 6 at 99.  
45Bernard Lo noted the tenuous nature of this statement when he remarked: “Other 

physicians regard informed consent as a meaningless legal ritual because they can almost 
always persuade patients to follow their recommendations.” In Bernard Lo, M.D., F.A.C.P., 
Resolving Ethical Dilemmas: A Guide for Clinicians, Second Edition (Lippincott Williams & 
Wilkins, Philadelphia, PA, 2000), 19. 
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necessitated a fundamental shift in the medical mindset away from 
contending myopically with the disease alone towards a philosophy 
centered upon care of the patient who happens to have a disease.46 The 
introduction of autonomy into the medical arena initiated two major 
changes in medical thought and practice that were fundamentally two 
sides to the same coin. The first change, informed consent, required 
medical personnel to disclose information to the patient regarding 
proposed treatments along with the treatment’s inherent risks in order 
to obtain his or her permission for their implementation. Conversely, 
the shift to an autonomy-based decision-making also allowed the 
patient the right to refuse medical treatment that he didn’t want.47 

Informed consent, the hub around which patient self-determination 
revolved, indicated that a patient had sufficiently understood his or her 
illness and had agreed to the treatment recommended by the 
physician.48 In order to ensure that the consent a patient gave for a 
particular medical treatment was properly informed, several 
preconditions had to be met. First, informed consent required that a 
person possess a certain level of competence or decision-making 
capacity. The President’s Commission stated that the “individual must 
have sufficiently stable and developed personal values and goals, an 

                                                 
46Ezekiel Emanuel outlined several of the implications of autonomy’s influence in 

medical decision making in the following: “Implicit in the practice of informed consent is the 
recognition that two patients with the same disease and identical medical histories, under the 
care of the same team of physicians, may select different treatment options because of 
different life beliefs, aspirations, responsibilities, family ties, and ultimate ends.” In: Ezekiel 
J. Emanuel, M.D., Ph.D., “A Communal Vision of Care for Incompetent Patients,” Hastings 
Center Report (October/November, 1987), 17(5), 16. 

47Schneiderman et al., highlighted the forces driving patient autonomy in the following 
statement: “In addition, philosophical and political concerns about the rights of individuals 
and respect for persons elevated the principle of autonomy to a position in ethics it had not 
previously held. Today, ethics and the law give primacy to patient autonomy, defined as the 
right to be a fully informed participant in all aspects of medical decision making and the right 
to refuse unwanted, even recommended and life-saving medical care.” In: Lawrence J. 
Schneiderman, M.D., Nancy S. Jecker, Ph.D., and Albert R. Jonsen, Ph.D., “Medical Futility: 
Its Meaning and Ethical Implications,” Annals of Internal Medicine (June 15, 1990), 112(12), 
949. 

48Representative legal cases involving the rights to proper disclosure and informed 
consent were found in: Natanson v. Kline, 186 Kan. 393, 350 P.2d. 1093 (Kansas Supreme 
Court, 1960), and Canterbury v. Spence, 464 F.2d. 772, 150, U.S. App.D.C. 263 (1972). “In 
Canterbury the Court clearly locates both the source and the scope of the ‘duty to disclose’ in 
the basic premise that ‘every human being of adult years and sound mind has a right to 
determine what shall be done with his body’.” In: Thomas Shannon and Jo Ann Manfra, eds., 
Law and Bioethics: Texts With Commentary on Major U.S. Court Decisions (Paulist Press, 
New York, N.Y, & Ramsey N.J., 1982), 236, 237, 255. 
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ability to communicate and understand information adequately, and an 
ability to reason and deliberate sufficiently well about choices.”49 
Individuals unable to make treatment decisions on their own due to 
impaired competence or complete incompetence required the 
assistance of a surrogate decision-maker who might legally direct the 
patient’s care according to his previously documented wishes or 
according to their best interests.50 

The second essential element necessary for a proper informed 
consent was disclosure. The purpose of disclosure was to provide the 
patient with an accurate assessment of his or her medical condition so 
that, based on his or her preferences, an informed treatment decision 
might be made. At its heart, disclosure demanded that the physician 
answer two fundamental questions: “what is the diagnosis of a 
patient’s illness, including the prognosis for a return to full health?” 
and “what is the recommended treatment for a particular illness, 
including any alternative treatments, the inherent risks and the 
intended benefits?” In the first case the physician’s responsibility was 
to take the initiative to “discuss” with the patient his or her condition 
and the possibilities for treatment.51 However, informing the patient 
about a poor diagnosis has historically proven to be nearly as difficult 
for the physician to address as it was for the patient to receive. Marcia 
Angell, M.D., commented that it has traditionally proven an arduous 
task for physicians to share bad news with patients, and as a result, 
patients have seldom received any.52 The reasons for this practice have 

                                                 
49President’s Commission for the Study of Ethical Problems in Medicine and Biomedical 

and Behavioral Research, Deciding to Forego Life-Sustaining Treatment: A Report on the 
Ethical, Medical and Legal Issues in Treatment Decisions (U.S. Government Printing Office, 
Washington, D.C., 1983), 45. Here the President’s Commission drew from an earlier work: 
President’s Commission for the Study of Ethical Problems in Medical and Biomedical and 
Behavioral Research, Making Health Care Decisions (U.S. Government Printing Office, 
Washington, D.C., 1982). 

50The Hastings Center, Guidelines on the Termination of Life-Sustaining Treatment and 
the Care of the Dying (Briarcliff Manor, N.Y, 1987), 27-28. See also: Robert Steinbrook, 
M.D., and Bernard Lo, M.D., “Decision Making for Incompetent Patients by Designated 
Proxy,” New England Journal of Medicine (June 14, 1984), 310(24), 1598-1601. 

51Bernard Lo remarked that, physicians prefer the term “discuss” rather than “disclose,” 
regarding information dissemination, because a dialogue between physician and patient is 
better than a physician monologue. In: Bernard Lo, M.D., F.A.C.P., Resolving Ethical 
Dilemmas: A Guide For Clinicians, supra note 45 at 21. 

52Marcia Angell, M.D., “Respecting the Autonomy of Competent Patients,” New England 
Journal of Medicine (April 26, 1984), 310(17), 1115. She cited a study by Bedell and 
Delbanco, which noted that: “The second practice…is the very common one of discussing 
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been largely based in paternalism: either to prevent the needless 
anxiety of the patient, or to accustom the patient to follow the doctor’s 
decisions for treatment. 

Aside from difficulties experienced in the dissemination of poor 
prognoses, other factors that affected disclosure existed, as well. 
Bernard Lo, M.D., reported from his experience that many patients 
had difficulty comprehending and recalling the information that was 
discussed with them; as a result, physicians might determine that 
disclosure ultimately served no useful purpose.53 Other physicians 
cited communication problems in critical care situations based on the 
limitations of physicians themselves. They suggested that,  

First, each case is stressful and emotionally wrenching, taking a major 
physical and psychological toll on physicians. Second, the cumulation 
of many such cases exacts a high price from physicians in terms of 
emotional fatigue and distance, personal fear of death, guilt, 
insecurity, and anxiety. Third, effective communication in 
catastrophic situations requires time, a scarce commodity among 
doctors.54 

Thus, in addition to the paternalistic approach which, above all, 
intended to protect the patient according to the best judgment of the 
physician, factors including the apparent uselessness of providing 
information the patient won’t recall, stress, fatigue, anxiety, and an 
overburdened schedule, proper disclosure has encountered several 
problems that have minimized its effectiveness to facilitate patient 
self-determination. 

The second question connected to disclosure asked to what extent 
the physician informed the patient about treatment possibilities. The 
Stanford Committee on Ethics concluded that the answer to this 

                                                                                                                   
medical information and decisions with the families of competent patients rather than with the 
patients themselves. Since the time of Hippocrates, physicians have been taught to do exactly 
this. Bad news, in particular was almost always to be shared with families and often kept from 
patients.” See also: Timothy E. Quill, M.D., “Initiating End-of-Life Discussions With 
Seriously Ill Patients: Addressing the ‘Elephant in the Room’.” Journal of the American 
Medical Association (November 15, 2000), 284(19), 2502-2507. 

53Bernard Lo, M.D., F.A.C.P., Resolving Ethical Dilemmas, supra note 45 at 23. See also: 
Maria J. Silveria, M.D., Albert DiPiero, M.D., Martha S. Gerrity, M.D., and Chris Feudtner, 
M.D., “Patients’ Knowledge of Options at the End of Life: Ignorance in the Face of Death.” 
Journal of the American Medical Association (November 15, 2000), 284(19) 2483, 2487-
2488. 

54John Edward Ruark, M.D., Thomas Alfred Raffin, M.D., et al., “Initiating and 
Withdrawing Life-Support,” supra note 34 at 26. 
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question included many factors, including: information about the 
disease, descriptions of possible treatments for the disease, including 
the physician’s recommended treatment regimen; the risks involved 
with each treatment; the prognosis for recovery; and the names of the 
medical personnel executing the procedure.55 In terms of ordinary 
medical practice, they noted, common risks, for example the pain 
associated with venipuncture, did not need to be disclosed, because it 
was assumed that these consequences were generally known. 
Conversely, regarding more serious procedures, physicians were 
obligated to disclose rare but possible risks, for example stroke, 
paralysis or death that perchance could occur. The U.S. Court of 
Appeals case further elucidated the duty of the physician to disclose 
pertinent treatment information to the patient in Canterbury v. Spence, 
which handed down the following ruling: 

In our view, the patient’s right of self-decision shapes the boundaries 
of the duty to reveal. That right can be effectively exercised only if the 
patient possesses enough information to enable an intelligent choice. 
The scope of the physician’s communications to the patient, then, 
must be measured by the patient’s need, and that need is the 
information material to the decision. Thus the test for determining 
whether a particular peril must be divulged is its materiality to the 
patient’s decision: all risks potentially affecting the decision must be 
unmasked.56 

An informed decision was only possible for a patient when all the 
information required for his treatment choice, including potentially 
distressing factors regarding diagnosis or prognosis, were given to 
him. Therefore, despite the difficult task faced by medical 
professionals to ensure that all patients have received the information 
pertinent to their medical condition, without a sincere effort to 
accurately and clearly disclose information on the part of medical 
personnel, all that remained was simply paternalism hidden under the 
guise of informed consent.57 

                                                 
55Ibid., at 27. See also: President’s Commission, Deciding to Forego Life-Sustaining 

Treatment, supra note 49 at 51-52. 
56Canterbury v. Spence, 464 F.2d 772 (D.C Cir.), 150 U.S.App.D.C. 263 (1972), in: 

Thomas Shannon and Jo Ann Manfra, eds., Law and Bioethics, supra note 48 at 262. 
57The 1983 President’s Commission document stated: “Yet both behaviors – generally 

withholding in the 1960s and generally disclosing today – seem to be based on physicians’ 
judgments of what is best for patients rather than on recognition of the value of self-
determination per se.” President’s Commission, Deciding to Forego Life-Sustaining 
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Understanding, the third precondition of informed consent followed 
closely on the heels of disclosure. Understanding underscored the 
necessity of ensuring a reasonable degree of patient comprehension 
regarding the nature of his or her illness, the options for treatment, and 
the risks involved before true patient self determination could take 
place. Disclosure without sufficient comprehension by the patient was 
essentially useless; therefore, important factors to consider when 
disseminating medical information were the volume of information 
given to the patient, the language used, and the physical condition of 
the patient.58 The President’s Commission stated that, “The purpose of 
such discussions is not to inundate patients with medical facts but 
rather to give them the information they need in order to assess 
options realistically and to choose the treatments most consonant with 
their own values and goals. Inaccurate or incomplete information 
limits patients’ understanding of what is at stake.”59 While the task of 
making diagnoses, prognoses and treatment options sufficiently 
intelligible to allow patient participation in the medical decision-
making seemed to be an obvious requirement, it has proved more 
difficult to accomplish than first thought.60 One study that tackled the 

                                                                                                                   
Treatment, supra note 49 at 52. See also: Bernard Lo, M.D., Resolving Ethical Dilemmas: A 
Guide for Clinicians, supra note 45 at 19. He remarked that, “physicians often speak of 
‘consenting the patient,’ implying that it is a foregone conclusion that the patient will agree.” 
Finally, Marcia Angell commented: “Many patients believe that physicians would rather not 
be questioned, particularly if the exchange might lead to an emotional scene, might take an 
appreciable amount of time or could be construed as implying lack of trust.” In: Marcia 
Angell, M.D., “Respecting the Autonomy of Competent Patients,” supra note 52 at 1115. 

58T.M. Grundner, Ed.D., “On the Readability of Surgical Consent Forms,” New England 
Journal of Medicine (April 17, 1980), 302(16), 901. Remarking on the results of a study 
examining consent forms from five hospitals, he observed that “the scores of all five consent 
forms fell off the graph of the Fry Readability Scale, indicating that the forms were 
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59Ibid., at 52. 
60Beauchamp and Childress provided good examples of the scope of this problem. They 

stated that patients may, on the one hand, correctly understand the basic terminology and facts 
about the proposed treatment, particularly regarding pain and suffering; however, on the other 
hand, it was much more difficult for them to accurately understand that their knowledge of the 
implications of a treatment was insufficient until they had experienced it. Hence, facilitating 
true informed consent was a particularly difficult task for healthcare professionals. In: 
Thomas L. Beauchamp and James F. Childress, Principles in Biomedical Ethics, supra note 
22 at 159. 



 278 

problem noted that “patients remain inadequately informed, even 
when extraordinary efforts are made to provide complete information 
and to ensure their understanding. This appears to be true regardless of 
the amount of information delivered, the manner in which it is 
presented or the type of medical procedure involved.”61 

The fourth precondition of informed consent was voluntariness. 
Voluntariness referred to patient independence in the decision-making 
process: to choose or reject a treatment regimen free from coercion, 
manipulation, control or persuasion by those around him or her, e.g., 
medical professionals, family, and society at large.62 Once again, as in 
the case of the previous preconditions, what may have seemed on the 
surface to be a basic, easily implemented requirement was, in fact, 
exceedingly complicated in execution. The nature of providing an 
environment relatively free of outside influence became profoundly 
difficult when factors such as the expectations, fears, and desires of 
family, the patient’s physical and emotional vulnerability, attitudes of 
medical staff, and societal expectations were connected to the choice 
of the patient.63 In the event that undue pressure through guilt, 
encouragement, or fear, etcetera, was brought to bear on a patient, the 
treatment regimen he or she had chosen or rejected might have a host 
of reasons behind it, none of which was related to an autonomous 

                                                 
61Barrie R. Cassileth, Ph.D., et al., “Informed Consent – Why are Its Goals Imperfectly 

Realized?” New England Journal of Medicine (April 17, 1980), 302(16), 896. This issue 
continues to be a problem for the medical profession. See: Monica H. Schaeffer, Ph.D., et al., 
“The Impact of Disease Severity on the Informed Consent Process in Clinical Research,” The 
American Journal of Medicine (March 1996), 100(3), 261. She commented that “despite a 
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End of Life: A Comparison of Decisions by Older Patients and Their Physician-Selected 
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62Beauchamp and Childress recognized that voluntariness could also be weakened by non-
human factors like mental disorders, drug addiction, and severe disease; however, they 
narrowed the term to only include manipulation and control by other people. In addition, they 
defined the terms coercion, persuasion, and manipulation, as well as providing examples of 
their use. In: Thomas L. Beauchamp and James F. Childress, Principles in Biomedical Ethics, 
supra note 22 at 163-165. 

63Several books and articles dealt with the complexity of providing a treatment 
atmosphere free of undue influence, namely: Eric J. Cassell, M.D., “Life as a Work of Art,” 
Hastings Center Report (October 1984), 14(5), 36; President’s Commission, Deciding to 
Forego Life-Sustaining Treatment, supra note 49 at 46. 
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preference. To ensure autonomy in medical decision making, it was 
the duty of medical professionals and staff to walk a fine line between 
presenting the best treatment options possible and resisting any undue 
influence that might manipulate the patient to choose or reject a 
particular treatment at a particular time.  

The parameters of informed consent in decision-making, therefore, 
were grounded upon the mental competence of the patient, the 
pertinent information disclosed by the medical team, the care taken to 
clearly and thoroughly explain the proposed treatment options, along 
with their inherent risks, and the degree of independence the patient 
was given to make a free choice. The complexity needed to create a 
medical atmosphere conducive to informed consent was primarily an 
exercise in precision. As noted above, disclosure must be made in 
sufficient quantity and detail to be useful to the patient, but not in too 
great a quantity or detail to be overwhelming or incomprehensible. A 
patient must be free to make an autonomous treatment decision, 
thereby eliminating undue influence or coercion, but the physician 
must give sound advice, and sometimes even persuade patients to 
choose an essential treatment.64 As Beauchamp and Childress 
commented, “it is essential to understand informed consent in terms of 
a temporal process, and to avoid the common view that the signed 
consent form is the essence of informed consent.”65 

Intimately connected to informed consent was informed refusal of 
medical treatment. The influence of autonomy on medical decision 
making allowed the patient to be the sole judge of any proposed 
treatment according to his or her assessment of the benefits and 
burdens it might offer; therefore, the impact of autonomy in medical 
decision making was equally grounded in permitting acceptance as in 
refusal of medical treatment. The scope of a patient’s right to refuse 
treatment was quite broad: “Competent patients were permitted to 
refuse virtually any treatments, even highly beneficial ones with few 
side effects. The range of interventions included surgery, mechanical 
ventilation, renal dialysis, antibiotics, cardiopulmonary resuscitation, 
and tube feedings.”66 The few restrictions placed upon a patient’s right 

                                                 
64Thomas L. Beauchamp and James F. Childress, Principles in Biomedical Ethics, supra 

note 22 at 166. 
65Ibid., at 143. 
66Bernard Lo, M.D., F.A.C.P., Resolving Ethical Dilemmas, supra note 45 at 89. Horan 

and Grant cited Satz v. Perlmutter, 379 So. 2d. 359 (Fla. 1980); they stated: “the Florida 
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to refuse treatment were admittedly rare, and all were related to the 
right that society reserved to protect or preserve life. Examples of this 
included the case of a patient refusing a blood transfusion for religious 
reasons;67 requiring patients infected with a highly communicable 
disease be treated; demanding that a pregnant woman undergo a 
cesarean section or receive a blood transfusion to protect the health of 
her unborn child; or providing medical treatments to a patient over his 
or her objections that will in turn protect an unsuspecting third party.68  

The right to refuse medical treatment, initially recognized in the 
Quinlan decision, was founded upon a person’s constitutionally 
protected right to privacy. Since its emergence into the medical field 
in 1976, the right of the patient to refuse medical treatment developed 
to the point that no adult, irrespective of competency, was obligated to 
accept a medical treatment or procedure that he believed was not in 
conformity with his best interests.69 For both competent and 
incompetent patients, the reasoning of the New Jersey Supreme Court 
in Quinlan provided the philosophical and procedural foundation to 
entrench patient self-determination in medical decision-making 
practices from that point onward. The Quinlan ruling recognized that 
the rights of the patient to control his or her own treatment decisions 
outweighed, except in certain specific circumstances, the right of the 
State to exercise control over them. The court made this clear in the 
following statement: 

We think that the State’s interest…weakens and the individual’s right 
to privacy grows as the degree of bodily invasions increases and the 
prognosis dims. Ultimately there comes a point at which the 
individual’s rights overcome the State’s interests.70 

                                                                                                                   
Supreme Court held that a 73-year-old patient, mortally ill from amyotrophic lateral sclerosis, 
could knowingly direct his removal from a respirator, even though it was certain that death 
would follow in an hour. The court found that a patient has a right to refuse life-preserving 
medical treatment especially when such treatment is extraordinary and the patient suffers 
from a terminal illness.” In: Dennis J. Horan and Edward R. Grant, “Prolonging Life and 
Withdrawing Treatment: Legal Issues,” Linacre Quarterly (May 1983), 50(2), 154. 

67Dennis J. Horan and Edward R. Grant, “Prolonging Life and Withdrawing Treatment: 
Legal Issues,” Linacre Quarterly (May 1983), 50(2), 154. 

68Bernard Lo, M.D., F.A.C.P., Resolving Ethical Dilemmas, supra note 45 at 91-92. 
69Daniel G. Suber, J.D., and William J. Tabor, J.D., “Withholding of Life-Sustaining 

Treatment From the Terminally Ill, Incompetent Patient: Who Decides?” Journal of the 
American Medical Association (November 12, 1982), 248(18), 2250. 

70In re Quinlan, supra note 1. The Court further stated: “We have no doubt, in these 
unhappy circumstances, that if Karen were herself miraculously lucid for an interval (not 
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The aftermath of the Quinlan case opened the doors to the right to 
refuse medical treatment and cast a specific spotlight upon the health 
condition of both the incompetent patient and the terminally ill patient. 
In 1976, California became the first state to initiate legislation 
ensuring an incompetent patient’s right to control healthcare decision 
making at the end of life. The California Natural Death Act allowed 
the patient to sign a “living will” to inform healthcare professionals 
that certain treatments were not desired in the event of incompetence. 
The heart of the Natural Death Act directed that any life-sustaining 
procedures that artificially prolonged the dying process be withheld or 
withdrawn in the event that the illness was incurable, the patient 
became incompetent and death was imminent.71 Paul Ramsey, in his 
assessment of the California Natural Death Act, noted that it was a 
morally defensible, narrowly defined statute governing the refusal of 
treatment for incompetent patients; however, he saw it primarily as a 
necessary bulwark against inroads by supporters of euthanasia.72 
Despite the misgivings of physicians, theologians and lawyers, 
regarding the future consequences of the Quinlan case and the 
California Natural Death Act, the popular reaction was enthusiastic. 
The Quinlan ruling and the “living will” sparked a flurry of “death 
with dignity” legislation throughout the country, and within six 
months, a significant majority of the states had taken steps to draft 
refusal-of-treatment laws of their own.73 

                                                                                                                   
altering the existing prognosis of the condition to which she would soon return) and 
perceptive of her irreversible condition, she could effectively decide upon discontinuance of 
the life-support apparatus, even if it meant the prospect of natural death.” 

71California Health and Safety Code, supra note 40. See also: Charles L. Sprung, M.D., 
J.D., “Changing Attitudes and Practices in Forgoing Life-Sustaining Treatments,” Journal of 
the American Medical Association (April 25, 1990), 263(16), 2212. 

72Ramsey worried that the Act could uphold several false notions regarding patients and 
physicians. He commented that “the onus is on the individual to write a will if he wishes to 
avoid excessive resuscitation. Patient rights are conferred rather than recognized; if this notion 
takes hold, then the law could also confer the right to be killed. Physicians are made the 
servants of the statute, thereby losing their ability to be the advocates of their patients. 
Freedom of medical practice is impaired, and families are excluded, on the false assumption 
that physicians generally resuscitate their patients to death, thereby imposing medicated 
indignities upon them. These statutory remedies are misguided efforts to protect physicians 
from lawyers, not patients from physicians.” In: Paul Ramsey, Ethics at the Edges of Life: 
Medical and Legal Intersections (Yale University Press, New Haven and London, 1978), 328. 

73Ibid., at 318, 324-325. Ramsey continued: “As of March 1977, at least forty-nine death-
with-dignity bills were pending in thirty-six state legislatures.” See also: Sidney H. Wanzer, et 
al., “The Physician’s Responsibility Toward Hopelessly Ill Patients,” New England Journal of 
Medicine (April 12, 1984), 310(15), 955. 
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The right to refuse medical treatment reached a new level with the 
case of Claire Conroy. An earlier court case in California involving 
Clarence Herbert advanced the right to refuse treatment to a certain 
degree because, although it concerned a patient in an alleged PVS 
condition similar to Karen Quinlan, the medical intervention in 
question was Clarence Herbert’s nutrition and hydration and not just 
mechanical ventilation like that used by Quinlan. The importance of 
the Conroy case, however, was augmented by the fact that she was not 
in a PVS condition like Karen Quinlan and Clarence Herbert, but 
instead was a minimally conscious 85-year-old woman.74 The request 
of Miss Conroy’s nephew, Thomas Whittemore, to allow the removal 
of her nasogastric tube progressed through conflicting rulings in the 
lower courts until it finally reached the New Jersey Supreme Court. 
After the court acknowledged the right of competent patients to refuse 
medical treatments,75 it directed its attention to the rights of 
incompetent patients. The court ultimately formulated three tests to 
ascertain the healthcare decisions of the incompetent patient. Briefly, 
the three-fold test proposed by the Conroy court was divided into the 
following categories: (1) The subjective standard was applicable when 
it was certain that the patient would have refused medical treatment 
under the circumstances in question; (2) The limited-objective 
standard relied on some trustworthy evidence that the patient would 
have rejected medical treatment in question, and that the burdens of 
treatment outweighed the benefits; and (3) The pure-objective 
standard required, in the absence proof of the patient’s wishes, that the 
burdens of a particular medical treatment clearly outweighed the 
potential benefits, and that the administration of the treatment was 
known to produce such pain that it would be considered inhumane to 
employ.76 In recognizing the right of competent patients to refuse any 

                                                 
74Bryan Jennett affirmed the assessment that Claire Conroy was in a minimally conscious 

state. In Bryan Jennett, M.D., The Vegetative State, supra note 6 at 192. 
75In re Claire Conroy, supra note 4 at 1222: “A competent adult patient generally has the 

right to decline to have any medical treatment initiated or continued.” See also: Bouvia v. 
Superior Court, 225 Cal. Rptr. 297 (Cal. App. 2d Dist. 1986), in: Gregory E. Pence, Classic 
Cases in Medical Ethics, supra note 23 at 69. Here the California Court of appeals ruled that 
competent, adult patients have a constitutional right to refuse medical treatment in order to 
die. 

76In re Conroy, supra note 4 at 1229-1232. See also: Patricia A. Talone, Feeding the 
Dying: Religion and End-of-Life Decisions, American University Studies, Series VII, 
Theology and Religion, Vol. 114 (Peter Lang Publishing, Inc., 1996), 11. 
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medical treatment and the right of incompetent patients to refuse 
medical treatment under the three-fold test system, the New Jersey 
Supreme Court placed the right of the individual above any competing 
interest.77 

The right of to refuse medical treatment was further solidified as a 
result of the Brophy decision,78 which confirmed the ruling of the New 
Jersey Supreme Court in Conroy and further clarified the rights of the 
incompetent patient. The Supreme Judicial Court of Massachusetts 
ruled that Paul Brophy’s right to refuse life-sustaining medical 
treatment, including nutrition and hydration, outweighed the three 
state interests in favor of the preservation of his life.79 The court first 
determined that the state had no obligation to preserve the life of a 
patient who would not want to live in such a demeaning condition. 
Second, the court ruled that the discontinuation of Mr. Brophy’s 
feeding tube was not tantamount to suicide or direct killing, but 
simply allowing the underlying disease to follow its natural course. 
Third, the court decided that the integrity of the medical profession 
would not be compromised by the removal of Mr. Brophy’s feeding 
tube, provided that healthcare professionals were not forced to remove 
it against their will.80 In order to comply with the court’s decision not 
to compel healthcare professionals to violate their ethical beliefs, Mr. 
Brophy was transferred to another hospital where he died six weeks 
later. 

By 1985, thirty-five states and the District of Columbia had passed 
laws acknowledging a patient’s right to refuse life-sustaining medical 
treatment; this included the incompetent patient when the refusal was 
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Appellate Court and the State Supreme Court,” in: Joanne Lynn, ed., By No Extraordinary 
Means: The Choice to Forgo Life-Sustaining Food and Water (Indiana University Press, 
Bloomington and Indianapolis, 1989), 237. Mr. Cassidy enthusiastically endorsed the decision 
of the New Jersey Supreme Court and considered the decision a virtual liberation of the 
patient from compulsory medical service. 

78In re Brophy, supra note 5. 
79Robert Steinbrook, M.D., and Bernard Lo, M.D., “Artificial Feeding – Solid Ground, 

Not a Slippery Slope,” New England Journal of Medicine (February 4, 1988), 318(5), 287. 
The three state interests are: (1) The preservation of life; (2) The prevention of suicide; and 
(3) The ethical integrity of the medical profession. 

80Ibid., at 287. See also: Bryan Jennett, M.D., The Vegetative State, supra note 6 at 195-
196; Jacqueline J. Glover, Ph.D., and Joanne Lynn, M.D., “Update Since Conroy: 1985-
1988,” in Joanne Lynn, M.D., ed., By No Extraordinary Means (Indiana University Press, 
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in accordance with the patient’s request. Court decisions in eleven 
states acknowledged the legality of a patient’s right to refuse medical 
treatment, even if the result were inevitable death.81 Subsequent cases 
like that of Elizabeth Bouvia in 1986 and Larry McAfee in 1989, both 
involving paralyzed, but competent adults, illustrated the extent to 
which a patient could exercise self-determination shortly before the 
Cruzan ruling in 1990. The conclusion of the legal battles to terminate 
their life-sustaining treatments allowed Bouvia and McAfee to remove 
a feeding tube and a mechanical ventilator, respectively, with the 
direct intention to cause death.82 Hence, by the late 1980s the concept 
of patient autonomy had become a firmly entrenched right for patients 
either to accept a medical intervention based on clear, accurate 
knowledge, or to refuse treatment based on minimal benefits versus 
overwhelming burdens. Neither competent, terminally ill patients, nor 
incompetent but non-dying patients were excluded from exercising 
their right to refuse medical treatments that sustained life when their 
desires were known. The ruling of the United States Supreme Court in 
Cruzan addressed the level of certainty needed before life-sustaining 
treatment could be refused by an incompetent patient, but ultimately 
its contribution to the autonomy debate was to put a final word on an 
issue that had, for all intents and purposes, been previously decided by 
a host of state judiciaries.  

 
From a Heartbeat-Respiration to a Brain-Based Determination of 

Death 

The transition from a heartbeat and respiration-based determination 
of death to a brain-based determination of death rested primarily on 
the necessity for the medical community and society at large to 
sufficiently address the consequences arising from two advances in 
medical technology. First, the technological advances in healthcare, 
particularly in the area of resuscitation and life-support, were at once 
instruments of life for many seriously injured patients and the cause of 
a serious medical dilemma for others. The use of life-support 

                                                 
81Fenella Rouse, J.D., “Q & A: The Legal Aspects of Allowing to Die,” in: The Physician 

and the Hopelessly Ill Patient: Legal, Medical and Ethical Guidelines (Society for the Right 
to Die, New York, N.Y., 1985), 19. 

82Gregory E. Pence, Classic Cases in Medical Ethics, supra note 23 at 69, 71-72. It was 
interesting to note that neither Elizabeth Bouvia nor Larry McAfee exercised their rights to 
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machines, enteral or parenteral nutrition and hydration, and advanced 
medications were often able to sustain a patient in the event of a major 
injury; however, not every application of life-support achieved 
entirely successful results in which patients recovered to full health. A 
critically injured patient properly supported by advanced life-support 
measures could maintain normal heartbeat and respiration function; 
however, since brain function was, in certain circumstances 
irreversibly and completely lost, the usefulness of continued treatment 
was seriously questioned. The recognition of brain death as the death 
of the person made it a reasonable decision to terminate advanced life-
support measures. 

The second area of debate concerned the potential availability of 
organs for transplantation. The recognition of brain death as the death 
of the person meant that a patient who retained heartbeat and 
respiration function through mechanical ventilation but had 
completely and irreversibly lost brain function could be declared 
legally dead, thus making available a significant source of the most 
suitable organs for transplantation.83 The questions raised by the 
advent of advanced medical technology prompted several attempts to 
define death based on brain function rather than the traditional 
heartbeat and respiration determination. The transition in the 
determination of death serves to illustrate the state of medical thought 
and practice, as well as to clearly differentiate brain-dead patients 
from the PVS patient. Because the definition of death is a topic of 
major proportions on its own, and only tangential to the aims of this 
project, my intention in this subsection is to very briefly touch upon 
the major efforts to define death and the final conclusions they 
formulated. 

 
The 1968 Harvard Criteria 

Henry K. Beecher, M.D., of the Harvard Medical School, 
spearheaded the seminal attempt to define irreversible coma and brain 
death, which, in turn, initiated the transition away from the traditional 

                                                 
83Frank J. Veith, M.D., et al., “Brain Death: II, A Status Report of Legal Considerations,” 

Journal of the American Medical Association (October 17, 1977), 238(16), 1744; Ad Hoc 
Committee of the Harvard Medical School to Examine the Definition of Brain Death, “A 
Definition of Irreversible Coma,” Journal of the American Medical Association (August 5, 
1968), 205(6), 337. 
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heartbeat and respiration determination of death to a brain-based 
determination of death.84 The importance of the Committee’s report 
was twofold. On the one hand, it was the first report of its kind to 
officially recognize brain death as the death of the individual instead 
of relying upon the irreversible cessation of heartbeat and 
respiration.85 Second, the Committee’s report provided the initial 
platform from which other clinicians and researchers could guide their 
efforts to formulate an accurate determination of death.86 In terms of 
practical application, the recognition of brain death as the death of the 
individual provided the necessary grounds for the termination of life-
support for those patients with irreversible loss of brain function but 
whose heartbeat and respiration were maintained by artificial life-
support. Equally useful for physicians and patients, recognition of 
brain death also permitted the removal of organs from patients who 
had irretrievably lost brain function. Since the patient could be 
declared dead even though breathing and heartbeat continued through 
the assistance of medical technology, the organs could be harvested 
and transplanted into patients who required them.87 

The Harvard criteria were based upon four measurements to 
accurately determine the death of a patient: (1) The patient 

                                                 
84President’s Commission, Defining Death, supra note 17 at 57. See also, Frank J. Veith, 

M.D., “Brain Death: A Status Report of Legal Considerations, Part II,” Journal of the 
American Medical Association (October 17, 1977), 238(16), 1745. 

85Ad Hoc Committee of the Harvard Medical School, “A Definition of Irreversible 
Coma,” Journal of the American Medical Association (August 5, 1968), 205(6), 340. The 
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86G. Bryan Young, M.D., “Major Syndromes of Impaired Consciousness,” in G. Bryan 
Young, Allan H. Ropper and Charles F. Bolton, Coma and Impaired Consciousness: A 
Clinical Study (McGraw-Hill Companies, Inc., New York, N.Y., 1998), 60. 
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only wanted to promote organ donation, but also to protect the profession against 
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stealing killers.” Martin S. Pernick, Ph.D., “Brain Death in a Cultural Context: The 
Reconstruction of Death, 1967-1981,” in Stuart J. Youngner, M.D., Robert M. Arnold, M.D., 
Renie Schapiro, M.P.H., eds., The Definition of Death: Contemporary Controversies (The 
Johns Hopkins University Press, Baltimore, MD, 1999), 9. See also: Laura A. Siminoff, 
Ph.D., and Alexia Bloch, Ph.D., “American Attitudes and Beliefs About Brain Death,” in 
Stuart J. Youngner, M.D., Robert M. Arnold, M.D., Renie Shapiro, M.P.H., eds., The 
Definition of Death: Contemporary Controversies (The Johns Hopkins University Press, 
Baltimore, MD, 1999), 184; Alister Browne, “Whole-brain Death Reconsidered,” Journal of 
Medical Ethics, 9 (1983), 29. 
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demonstrated complete unreceptivity and unresponsivity to any 
externally applied stimuli, even stimuli that would normally be 
intensely painful; (2) The patient exhibited no movements or attempts 
to spontaneously breathe after three minutes off the ventilator; (3) No 
reflexes were observed from the patient due to stimulation of the 
pupils, no ocular movement due to turning the head or irrigation of the 
ear canal with ice water, no swallowing, yawning, or corneal and 
pharyngeal reflexes. No stretch of tendon reflexes were observed from 
tapping the tendons in the biceps, triceps, pronator, quadriceps, and 
gastrocnemius muscles with a reflex hammer. No plantar response 
was in evidence; (4) Flat electroencephalogram or isoelectric readings 
were observed and used to confirm what had already been discovered 
through the previous three sets of tests. According to the Ad Hoc 
Committee guidelines, these tests were to be repeated within 24 hours 
with no observable change to confirm their validity.88 

The Harvard Criteria’s advocacy of the brain-based determination 
of death became the benchmark that not only established brain death 
within medical, legal and ethical circles, but also served as the impetus 
for other attempts to refine the determination of death.89 In terms of 
the practical application of the criteria in a clinical setting, the early 
worry of physicians centered on the legal ramifications that could 
potentially arise from an action that terminated life-support based 
upon brain-death criteria.90 One commentator remarked in 1977 that 
“Physicians who pronounce death on this basis may be disputed in a 
judicial proceeding with the contention that death occurs only when 
spontaneous respiration and heartbeat cease…These possibilities have 
made many neurologists and neurosurgeons reluctant to pronounce 
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Coma,” supra note 83 at 337-338. The Committee took into account the exception of a patient 
suffering from hypothermia or the depressive effect of barbiturate use. James L. Bernat 
commented that “these tests have been validated thoroughly. There has never been a verified 
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89A Collaborative Study, “An Appraisal of the Criteria of Cerebral Death: A Summary 
Statement,” Journal of the American Medical Association (March 7, 1977), 237(10). 

90Martin S. Pernick, Ph.D., “Brain Death in a Cultural Context,” supra note 87 at 4. He 
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death on brain-related criteria.”91 The legal uncertainty inherent in the 
new determination of death became one of the major factors that 
prompted the formulation of a statutory definition of death using 
brain-death as its foundation.92 Beginning in 1970, Kansas became the 
first state to enact legislation recognizing brain death as an acceptable 
basis from which to declare a person dead.93 Due to flaws inherent in 
the Kansas statute,94 by 1981 other significant formulations of a 
statutory determination of death based on brain-death criteria were 
attempted. The development of the statutory definition of brain death 
was particularly noteworthy in the following formulations: (1) The 
1972 Capron-Kass statute;95 (2) The 1975 American Bar Association 
statute;96 and (3) The March 1981 statute drafted by Bernat, Culver, 
and Gert.97 
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supra note 83 at 1744.  
92Millard Bass, D.O., Sc.D., “Definition of Brain Death,” (letters), Journal of the 

American Medical Association (October 26, 1979), 242(17), 1850. 
93The Kansas law based its determination on two separate criteria. It stated that “a person 

will be considered medically and legally dead, if in the opinion of a physician, based on 
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95Alexander Morgan Capron, J.D., and Leon R. Kass, M.D., “A Statutory Definition of 
the Standards for Determining Human Death: An Appraisal and a Proposal,” University of 
Pennsylvania Law Review (1972), 121, 87-118. Capron and Kass determined that “a person 
will be considered dead if in the announced opinion of a physician, based on ordinary 
standards of medical practice, he has experienced an irreversible cessation of spontaneous 
respiratory and circulatory functions. In the event that artificial means of support preclude a 
determination that these functions have ceased, a person will be considered dead if in the 
announced opinion of a physician based on ordinary practice, he has experienced an 
irreversible cessation of spontaneous brain function.” 

96The ABA stated: “For all legal purposes, a human body with irreversible cessation of 
total brain function, according to usual and customary standards of medical practice, shall be 
considered dead.” M. DeMere, T. Alexander, A. Auerbach, et al., “Report on Definition of 
Death, From Law and Medicine Committee, Chicago, American Bar Association,” (February 
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The 1981 President’s Commission: Defining Death 

The 1981 President’s Commission document on the definition of 
death represented the culmination of more than a decade of 
formulation on the definition of death, as well as the foundation from 
which all later medical and legal questions on the subject would be 
grounded. Advancements in medical technology, questions about the 
meaning of life and death, the fear of artificially-maintained bodies, 
and confusion arising from a lack of medical standards in terminology 
use were all reasons for the Commission’s legislation on the 
determination of death.98 However, a commentator also suggested that 
the rapid acceptance of the definition provided by the Commission 
was rooted at least as strongly in the shifts that took place within the 
public mindset. He indicated that the following issue was also an 
important factor: 

In the early 1970s, brain death stopped being explained as a way of 
protecting physicians against the public’s fear of organ thieves and 
was instead heralded as a way of protecting the public against futile 
and callous medical interventions. This radical shift in the explanation 
of why brain death was necessary probably played a central role in the 
speed with which the model brain-death legislation proposed by the 
President’s commission was enacted.99 

                                                                                                                   
25, 1975). In: Frank J. Veith, M.D., et al., “Brain Death: II, A Status Report of Legal 
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99Martin S. Pernick, Ph.D., “Brain Death in a Cultural Context,” supra note 87 at 17. 
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It is entirely likely that public awareness raised by Karen Quinlan’s 
medical condition and the role life-sustaining technology played in 
maintaining her condition indefinitely, was irrevocably shifted at this 
time.  

The President’s Commission thoroughly investigated the current 
body of medical thought on the subject of brain death and compared 
the existing models that had been formulated for statutory definitions 
of death to arrive at its own definition.100 It recognized the reliability 
of the four criteria outlined by the 1968 Harvard Committee, stating 
that cases had yet to be been found in which a patient having met the 
criteria had regained any brain functions despite continuation of 
respirator support. The Commission also acknowledged the 
deficiencies of the Harvard Committee report, including the 
misleading term “irreversible coma”, as well as several incorrect 
medical facts that were discovered by the collaborative study and later 
reported in the March 7, 1977 issue of the Journal of the American 
Medical Association.101 However, the most significant aspect of the 
President’s Commission was the formulation and promulgation of a 
statutory declaration of death, including the arguments between the 
whole-brain determination of death model and the higher-brain 
determination of death model. The conclusion reached by the 
President’s Commission was monumental for medical and legal 
decision making at the end of life; it provided a definitive basis from 
which to determine death distinct from the old heartbeat/respiration 
model, as well as providing a classification for the specific condition 
of the PVS patient. 

The Commission decided that the “whole-brain,” (cerebral cortex 
and brain-stem) determination of death was the preferable foundation 
upon which to base a statutory definition of death for several 
reasons.102 First, the Commission observed that the whole-brain 

                                                 
100President’s Commission, Defining Death, supra note 17 at 62-64, 78-79. 
101Ibid., at 25. See also: A Collaborative Study, “An Appraisal of the Criteria of Cerebral 

Death,” supra note 89 at 984-985; C. Pallis, “Whole-brain Death Reconsidered – 
Physiological Facts and Philosophy,” 9, Journal of Medical Ethics (1983), 34-35. 

102Two types of whole-brain formulation exist. The first focused on the brain as the 
integrating principle of the other major organ systems in the body. The second formulation 
considered the brain to be the “hallmark” of life because it was the coordinator of life in the 
body. Signs of life from the other organ systems in the body simply pointed to the 
coordinating power of the brain. In: President’s Commission, Defining Death, supra note 17 
at 33-34. 
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determination of death, unlike the higher-brain formulations, enjoyed 
widespread acceptance among the medical community and the public. 
Second, the members of the Commission considered it to be more 
closely aligned with the existing biomedical and epidemiological 
knowledge on brain death. The “higher-brain” determination of death 
(irreversibly dead cerebral cortex, functional brain-stem) was 
dismissed as a potential standard for determining the death of the 
person for several reasons. First, the higher-brain determination of 
death would classify as dead a multitude of individuals who would 
normally be considered alive, e.g., people with severe mental 
disabilities, the senile, Alzheimer’s patients, and PVS patients. 
Second, the inadequacy of scientific knowledge regarding the brain, 
its processes, capacity, and levels of consciousness precluded the 
Commission from applying the statutory definition of death at the 
level of higher-brain function alone.103 

The work of the President’s Commission ultimately culminated in 
the Uniform Determination of Death Act (UDDA). The proposed 
statute, grounded upon the study of existing statutory models, 
presented the following criteria to determine the death of the 
individual: 

An individual who has sustained either (1) irreversible cessation of 
circulatory and respiratory functions, or (2) irreversible cessation of 
all functions of the entire brain, including the brain stem, is dead. A 
determination of death must be made in accordance with accepted 
medical standards.104 

                                                 
103Ibid., at 38-41. See also: Bernard Lo, M.D., Resolving Ethical Dilemmas, supra note 45 

at 178. He noted that most writers have rejected the higher-brain formulations of death 
primarily because reliable clinical tests are not available to accurately determine higher-brain 
death; Chris Pallis, D.M., “On the Brainstem Criterion of Death,” in: Stuart J. Youngner, 
M.D., Robert M. Arnold, M.D., Renie Schapiro, M.P.H., eds., The Definition of Death: 
Contemporary Controversies (The Johns Hopkins University Press, Baltimore, MD, 1999), 
93; Stuart J. Youngner, M.D., et al., “‘Brain Death’ and Organ Retrieval: A Cross-sectional 
Survey of Knowledge and Concepts Among Health Professionals,” Journal of the American 
Medical Association (April 21, 1989), 261(15), 2210. 

104Ibid., at 73. James Bernat promoted the superiority of his own formulation of death; 
however, he conceded that “although this statute is an improvement over the UDDA, in the 
future, states choosing a brain-death statute probably should select the UDDA. At this point, 
the slight practical advantage of obtaining uniformity in statutory language among states 
probably outweighs the advantage of conceptual clarity.” In: James L. Bernat, M.D., Ethical 
Issues in Neurology (Butterworth-Heinemann, Newton, MA, 1994), 125. 
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According to the conditions set by the UDDA, a person might be 
declared dead either from the absence of heartbeat and circulation 
function or through confirmation of the cessation and irreversibility of 
all brain functions.105 The criteria used to establish whole-brain death 
were satisfied when an evaluation of the cerebral cortex indicated the 
cessation of cerebral functions as gauged by cerebral unresponsivity 
and unreceptivity. Equally important for the determination of whole-
brain death was the cessation of brainstem function. The tests 
necessary to establish the cessation of brainstem function included an 
absence of the major reflexes, i.e., pupillary light, corneal, 
oculocephalic, oculovestibular, oropharyngeal, as well as apnea. The 
spinal reflexes were excluded as confirmatory tests because, as 
reported by a collaborative study in 1977, they might continue after 
death. Irreversibility of all brain function was conclusive when the 
cause of the injury was determined to be sufficient to account for the 
loss of brain function, the chance for recovery was excluded, and the 
cessation of all brain function had continued for an appropriate length 
of time.106 

Although the transition of the determination of death from a 
heartbeat and respiratory basis to a whole-brain basis was not 
accomplished without certain difficulties,107 the justification for the 
shift was widely acknowledged.108 The advances in life-support 

                                                 
105The statute promulgated by the President’s Commission corrected the deficiency noted 

in the ABA formulation, in which no mention was made of the applicability of the traditional 
heartbeat and circulatory determination of death. However, it maintained the fault leveled 
against the Capron-Kass formulation, in which two distinct methods for the determination of 
death were allowed. See: James L. Bernat, M.D., Ethical Issues in Neurology (Butterworth-
Heinemann, Newton, MA, 1994), 125. See also: President’s Commission, Defining Death, 
supra note 73-74. 

106G. Bryan Young, M.D., “Major Syndromes of Impaired Consciousness,” supra note 86 
at 61. See also: President’s Commission, Defining Death, supra note 17 at 75-76. 

107Stuart Youngner, M.D., et al., noted that “there seems to be a lack of conceptual clarity 
about death in severely brain-injured patients. The persistence of the term “brain death” – 
rather than “death” – indicates some ambiguity about its meaning and implications. Its use can 
all too easily imply that it is only the brain, and not the patient, that has died. Newspaper and 
television accounts regularly report that patients who have been declared brain dead later 
“die” when “life-support” measures are removed.” In: Stuart J. Youngner, M.D., et al., 
“‘Brain Death’ and Organ Retrieval: A Cross-sectional Survey of Knowledge and Concepts 
Among Health Professionals,” Journal of the American Medical Association (April 21, 1989), 
261(15), 2205. 

108Paul Byrne, M.D., et al., were among the few to challenge the shift in emphasis from a 
heartbeat/respiration determination of death to a whole-brain determination of death. Paul A. 
Byrne, M.D., Sean O’Reilly, M.D., and Paul M. Quay, S.J., Ph.D., “Brain Death – An 
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technology initiated a completely new medical reality in which a 
patient could continue to exist with the assistance of mechanical life-
support and be completely brain-dead. The shift in the determination 
of death was considered to be a necessary transition consistent with 
the medical, legal, and ethical reality of modern medicine, and 
consistent with the proper respect due the human person. The 
formulation by the President’s Commission recognized that “a patient 
correctly diagnosed as having lost brain functions permanently and 
totally will never regain consciousness…As with all dead bodies it is 
appropriate to discontinue interventions – indeed it is usually 
inappropriate both on practical and moral grounds, to continue to 
intervene.”109 Regarding the specific focus of this project, however, 
the conclusions of the President’s Commission, as well as the criteria 
presented by the Ad Hoc Committee of the Harvard Medical School, 
had particular implications for the PVS patient. Chiefly, it had to be 
clearly understood that the PVS patient did not meet the criteria for 
death set by either the UDDA or the Harvard Committee. 
Consequently, any arguments used to remove life-support, e.g., 
AAHN, from a PVS patient could not be based on arguments that he 
or she was brain dead.110 

 

                                                                                                                   
Opposing Viewpoint,” Journal of the American Medical Association (November 2, 1979), 
242(18), 1985-1990. Their main argument was: “if there is no proof of complete destruction, 
then any declaration that a cessation of function is absolutely irreversible is a presumption, 
even if well grounded, which is contingent on the current state of medical knowledge and on 
the availability of adequate life-support systems in the concrete circumstances.” See also: 
Robert S. Olick, “Brain Death, Religious Freedom, and Public Policy: New Jersey’s 
Landmark Legislative Initiative,” Kennedy Institute of Ethics Journal (December 1991), 1(4), 
275-288. 

109President’s Commission, Defining Death, supra note 17 at 83. The Commission here 
cited the following article: Markku Kaste, Matti Hillbom, & Jorma Palo, “Diagnosis and 
Management of Brain Death,” British Journal of Medicine (1979), 1, 525, 527. The 
Commission, however, did recognize the difficulty some people had with the removal of 
mechanical life-support from irreversibly brain-dead patients because of the illusion of life 
possessed by the brain-dead patient when assisted by mechanical ventilation. 

110While the President’s Commission and the Harvard Criteria did not classify the PVS 
patient as “dead,” others believed that the standard for death should be changed to include 
them. See: Charles L. Sprung, M.D., J.D., “Changing Attitudes and Practices in Forgoing 
Life-Sustaining Treatments,” Journal of the American Medical Association (April 25, 1990), 
263(16), 2215; K.F. Schaeffer, J.V. Snyder, N.S. Abramson, et al., “Philosophical, Ethical and 
Legal Aspects of Resuscitation Medicine, III: Discussion,” Critical Care Medicine, 16 (1988), 
1069-1076. 
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Transition from an Ordinary/Extraordinary to a Benefit/Burden 

Distinction 

Drawing from a centuries-long medical and moral tradition, Pope 
Pius XII, in his 1957 address to a gathering of anesthesiologists, used 
the “ordinary” and “extraordinary” distinction to indicate obligatory 
medical care from non-obligatory medical care.111 Approximately two 
decades later, in 1980, the Vatican Congregation for the Doctrine of 
the Faith published the “Declaration on Euthanasia,” in which a 
segment of the document alluded to the serious confusion that had 
arisen between the medical and the moral application of the terms 
“ordinary” and “extraordinary” means of preserving life.112 What had 
been intended as a simple and clear distinction of the morally 
obligatory and morally optional nature of specific treatments for 
specific patients within an ethical framework was subsequently 
applied within the medical sphere using a completely different 
definitional basis. From the medical standpoint, the Hastings Center 
concluded in the introduction of their 1987 Guidelines on the 
Termination of Life-Sustaining Treatment and the Care of the Dying 
that  

The terms “extraordinary” and “ordinary” are often used in an attempt 
to distinguish a class of treatments that may ethically be withheld or 
withdrawn from a class of treatments that may not. We have found 
that these terms obscure ethically important questions rather than 
helping to resolve them.113 

                                                 
111Pope Pius XII, “Address Before the International Congress of Anesthesiologists,” 

(November 24, 1957), The Pope Speaks (Spring 1958), 4(4), 395-396. 
112Vatican Congregation for the Doctrine of the Faith (CDF), “Declaration on 

Euthanasia,” (May 5, 1980), AAS 72 (1980), ET: Origins (August 14, 1980), 10(10), 156. 
The terms suggested by CDF to replace the ordinary and extraordinary means of preserving 
life distinction were the terms “proportionate” and “disproportionate.” 

113The Hastings Center, Guidelines on the Termination of Life-Sustaining Treatment and 
the Care of the Dying, supra note 50 at 5. At least one physician disagreed with the 
assessment that the terms “ordinary” and “extraordinary” obscured rather than resolved the 
distinction between such treatments. See: Eugene F. Diamond, M.D., “Nutrition and 
Hydration and Cost Containment,” Linacre Quarterly (August 1986), 53(3), 26. He 
commented that “it is frequently cited as a calculus to be preferred over the traditional 
“ordinary” versus “extraordinary” means of prolonging life. It would seem, however, that the 
differences are more semantic than substantive. A therapy imposing more burdens than 
benefits would be “extraordinary” and a therapy offering more benefits that burdens would be 
“ordinary.” 
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In fact, from a medical standpoint, many physicians and other 
healthcare professionals, though not all, generally agreed that the use 
of the “ordinary” and “extraordinary” distinction constituted more of a 
hindrance to medical decision-making than an aid.114 

The crux of the problem was primarily definitional. The traditional 
moral usage of the terms centered upon the usefulness or 
burdensomeness of a particular treatment for a particular patient. 
Briefly stated, if a medical intervention or treatment could be provided 
to a patient with little or no pain, with reasonable cost, with relative 
ease, and with a reasonable hope for success, it was considered an 
ordinary means of preserving life, and therefore morally obligatory. 
Conversely, if the particular medical intervention or treatment was 
unduly burdensome, painful, risky, and/or costly, it could likely be 
considered an extraordinary means of conserving life and, therefore, 
morally optional. The definitional meaning within clinical medicine, 
however, was much different. The 1983 President’s Commission 
document on the issues surrounding life-sustaining treatments 
recounted the interpretations used by medical professionals regarding 
the terms “ordinary” and “extraordinary,” as follows: 

The most natural understanding of the ordinary/extraordinary 
distinction is as the difference between common and unusual care, 
with those terms understood as applying to a patient in a particular 
condition. This interprets the distinction in a literal, statistical sense 
and, no doubt is what some of its users intend. Related, though 
different, is the idea that ordinary care is simple and that extraordinary 

                                                 
114Examples of medical professionals who considered the “ordinary” and “extraordinary” 

distinction a hindrance were the following: Joanne Lynn, M.D., and James F. Childress, 
Ph.D., “Must Patients Always Be Given Food and Water?” Hastings Center Report (October 
1983), 13(5), 19; Ezekiel J. Emanuel, M.D., “A Communal vision of Care for Incompetent 
Patients,” Hastings Center Report (October/November 1987), 17(5), 15; Bryan Jennett, M.D., 
The Vegetative State, supra note 6 at 104-105; President’s Commission, Deciding to Forego 
Life-Sustaining Treatment, supra note 49 at 82-83. There were, however some who found the 
distinction helpful and who continued to use it. They were the following: Mildred Z. 
Solomon, Ed.D., et al., “Decisions Near the end of Life: Professional Views on Life-
Sustaining Treatments,” American Journal of Public Health (January 1993), 83(1), 17. This 
survey directly contradicted the findings of the 1987 Hastings Center Guidelines. This report 
discovered the following reaction among medical professionals: “Again, the majority of 
providers surveyed disagreed with this position. With few professional differences, 74% 
reported that ‘the distinction between extraordinary (or ‘heroic’) measures and ordinary 
treatments is helpful in making termination of treatment decisions’.” See also: Raymond S. 
Edge, Ed.D., and John Randall Groves, Ph.D., Ethics of Health Care: A Guide for Clinical 
Practice (Delmar Publishers, Albany, N.Y., 1999), 147. This publication continued to use the 
“ordinary” and “extraordinary” distinction in its 1999 edition. 
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care is complex, elaborate, or artificial, or that it employs elaborate 
technology and/or great efforts or expense.115  

The differences in definitional interpretation discovered in the 
ethical and medical contexts make it simple to perceive how 
misunderstandings and misinterpretations could arise. Within this 
framework, a relatively simple or “ordinary” treatment from a medical 
perspective could be an unduly burdensome treatment from the 
patient’s perspective, and therefore be morally “extraordinary.” 
Conversely, a morally “ordinary” means of conserving life in terms of 
benefit, ease of delivery, low cost, and small expense, could be 
considered medically “extraordinary” due to the technological 
complexity or unusual nature of the treatment. While the 1983 
President’s Commission determined that the use of the ordinary and 
extraordinary distinction could be utilized in certain settings, for 
example, within the context of counseling, they recommended the 
discontinuance of the terms within the context of medical decision 
making. Instead, they reasoned that “clarity and understanding in this 
area will be enhanced if laws, judicial opinions, regulations and 
medical policies speak instead in terms of the proportionate benefit 
and burdens of treatment as viewed by particular patients.”116 The 
decision by the President’s Commission thus solidified the transition 
from the ordinary/extraordinary distinction to determine patients’ 
treatments to a benefit/burden determination. 

The transition away from an ordinary and extraordinary framework 
from which to guide medical decision-making towards a benefit and 
burden distinction was not without consequence. The transition, while 
arguably necessary to avoid continued confusion between its moral 
and medical usage, also affected the nature of decision-making 
choices for patients, including the PVS patient. Paul Ramsey 
commented upon a subtle, but potentially significant implication of 

                                                 
115President’s Commission, Deciding to Forego Life-Sustaining Treatment, supra note 49 

at 84. 
116Ibid., at 89. See also: Albert R. Jonsen, Mark Siegler, William J. Winslade, Clinical 

Ethics: A Practical Approach to Ethical Decisions in Clinical Medicine (The McGraw-Hill 
Companies, New York, N.Y., 2002), 132. They stated that “the correct test of the ethical 
obligation to recommend or provide a medical intervention is the estimate of its promised 
benefit over its attendant burden. This test may be applied even when the burden of omitting 
treatment is death of the patient.” 
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this transition that, in the end, could constitute a drastic change in the 
reality of patient care. His primary concern was the following: 

Still there was an important nuance in the older language that may lost 
especially in our contemporary talk about a patient’s right to refuse 
treatment. The terms ordinary and extraordinary – however 
cumbersome, opaque, and unilluminating – directed the attention of 
physicians, patients, family, clergymen, and moralists to objective 
consideration of the patient’s condition and of the armamentarium of 
medicine’s remedies. These considerations determined whether 
decisions to allow to die or to continue to try to save life were morally 
right or wrong decisions. This language asked all persons involved to 
consider whether treatment refusals would amount to “choosing 
death”; that was not among permissible life choices. The translation of 
these terms to “a patient’s right to refuse treatment” enthrones, to the 
contrary, an arbitrary freedom. It ascribes to subjective decisions the 
power to make medical interventions right or wrong. Choosing or 
refusing treatment is submitted to voluntaristic determination. In 
contrast to that, the distinction between ordinary and extraordinary 
means was a way of referring to refusals that are simply suicidal and 
those that may not be.117 

The shift in terminology, therefore, could conceivably change the 
philosophical thrust governing the nature of medical decision making. 
What once was focused on the proposed treatment in relation to the 
condition of the patient could be centered specifically on the patient’s 
autonomous decision alone, with no regard given to the objective 
benefit or burden of the treatment in relation to the patient. The 
implications of the trend shifting away from the fundamental tenets of 
the “ordinary” and “extraordinary” distinction became clearer in cases 
like Bouvia.118 One professor of philosophy commented: 

We should also note the abandonment of the distinction between 
“ordinary” or “proportionate” treatment and “extraordinary” or 
“disproportionate” treatment. For all practical purposes, these terms 
have disappeared from both legal and nonlegal discussions of the 
termination of treatment. In the law, if a patient has an absolute right 
to refuse treatment, it makes no difference whether the treatment is or 
is not ordinary/proportionate; thus there is no legal point to applying 
this distinction. The problem with abandoning this language, however, 
is that in doing so we also abandon the kind of judgment required in 

                                                 
117Paul A. Ramsey, Ethics at the Edges of Life, supra note 72 at 157. 
118Bouvia v. Superior Court (Glenchur), California Reporter, Vol. 297, California 

Appellate 2 District, 1986.  
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treatment termination cases. In place of exercising judgment, the 
courts have assumed a rigid adherence to one fixed principle: that the 
right of patients to refuse treatment is absolute.119 

Finally, in terms of the incompetent patient whose treatment 
preferences are unknown, the transition towards a benefit and burden 
determination for medical decision-making has evolved into the 
“substituted judgment” and “best interests” standards. Following the 
parameters of these standards, the proposed treatment was not based 
solely upon an objective assessment of the proposed treatment in 
relation to the condition of the patient, but upon whether or not a 
surrogate decision maker concluded that the proposed treatment would 
be in the patient’s best interests.120 In other words, the emphasis for 
decision making was placed upon the supposed desires of the patient, 
through the surrogate, and not primarily on the effectiveness of the 
treatment in relation to the condition of the patient. In such a system, a 
danger was that no true objective standard existed to prohibit the 
subjective evaluation of the surrogate to withhold or withdraw any 
treatments he might consider too burdensome. The implications for 
the PVS patient under this standard potentially made a decision to 
remove AAHN a significantly more simplified and facile process than 
it would have been under the traditional “ordinary” and extraordinary” 
system. 

 
 

                                                 
119 David C. Blake, “State Interests in Terminating Medical Treatment,” Hastings Center 

Report (May/June 1989), 19(3), 12. 
120Ezekiel J. Emanuel, M.D., Ph.D., “A Communal Vision of Care for Incompetent 

Patients,” supra note 46 at 15. He stated: “This standard guides the incompetent’s surrogate, 
whether family member, physician, court-appointed guardian, or some other decision maker, 
to select those medical interventions that will most benefit the patient. The surrogate is to 
evaluate potential therapies and chooses the treatment in which the benefits to the patient 
maximally outweigh the burdens…It must be informed by what the President’s Commission 
calls some ‘objective, societally shared criteria’ and what others label a ‘broad social 
understanding’ regarding benefits and burdens.” See: Brenda E. Field, et al., “Surrogate 
Decision Making for Hopelessly Ill Patients,” Critical Care Medicine (April 1989), 17(4), 
S90. See also: Jeffrey R. Botkin, M.D., M.P.H., “The Legal Concept of Wrongful Life,” 
Journal of the American Medical Association (March 11, 1988), 259(10), 1544. He believed 
that “the best interest standard is not without its limitations, not the least of which is the 
conceptual difficulty of seeing life through the eyes of the ill or seriously handicapped.” This 
sentiment was acknowledged as well in: Albert R. Jonsen, Mark Siegler, William J. Winslade, 
Clinical Ethics: A Practical Approach to Ethical Decisions in Clinical Medicine (The 
McGraw-Hill Companies, New York, N.Y., 2002), 109-110. 
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THE CARE OF THE PVS PATIENT AFTER KAREN ANN 
QUINLAN 

One of the most significant transitions that occurred in American 
medical thought and practice in the mid 1970s was the shift away 
from a medical mentality that advocated using all medical 
interventions possible to maintain the life of a patient, typically billed 
as “doing everything,” towards a treatment philosophy that promoted 
a judicious allocation of medical care and resources according to the 
condition of the patient.121 The medical condition and ordeal of Karen 
Ann Quinlan brought national attention to the medical philosophy 
that, consciously or unconsciously, promoted doing everything 
possible to sustain a person’s life. To a great extent, the “do 
everything” mindset and paternalistic treatment choices of physicians 
regarding their patients were instrumental factors in the subsequent 
backlash away from this type of healthcare system. In the introduction 
of the 1987 Guidelines on the Termination of Life-Sustaining 
Treatment published by the Hastings Center, the authors commented 
on the problem by stating: 

Yet health care professionals may have trouble being guided by what 
the patient believes to be in his or her best interests for several 
reasons. Medical knowledge and training for physicians in particular 
is primarily concerned with the body, but maintaining biological 
function may not be identical with acting in the best interests of the 
patient. Technological capacities – especially the ability to support 
isolated physiologic functions – may create seemingly irresistible 
imperatives to go ahead and use a treatment; the idea that the patient’s 
best interests may not be best served by the treatment may get lost in 
the few critical minutes when it is most crucial that it be 
remembered.122 

The Quinlan case was the starting point of a long process within 
the American medical community to decide upon the nature of 
medical care for seriously brain injured patients whose lives could be 

                                                 
121Charles L. Sprung, M.D., J.D., “Changing Attitudes and Practices in forgoing Life-

Sustaining Treatments,” Journal of the American Medical Association (April 25, 1990), 
263(16), 2211; B.D. Colen, Karen Ann Quinlan: Dying in the Age of Eternal Life (Nash 
Publishing Co., Plainview N.Y., 1976), 20; Joseph and Julia Quinlan, with Phyllis Battelle, 
Karen Ann: the Quinlans Tell Their Story (Doubleday & Company, Inc., Garden City, N.Y., 
1977) 287. Dr. Morse explained his position as simply following standard medical procedure. 

122The Hastings Center, Guidelines on the Termination of Life-Sustaining Treatment and 
the Care of the Dying, supra note 50 at 9. 
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maintained indefinitely on life-support machines. Interestingly, the 
struggle to determine the level of care owed to incompetent patients in 
general, and the PVS patient in particular, would take American 
medical thought and practice far from where the discussion was first 
initiated. What began with the refusal of Karen Quinlan’s doctor to 
remove her from a ventilator in 1975, quickly progressed by the late 
1980s to the point in which a patient or surrogate acting on his or her 
behalf could remove the AAHN sustaining their lives. However, 
despite the vast interest in the treatment of the PVS patient at the time 
of the Cruzan case, within a few short years after Cruzan, the issue of 
care for the PVS patient became a virtually nonexistent subject for 
clinical medicine as observed by the lack of treatment on the subject 
within medical journals after 1994. After Cruzan, the medical debate 
pertaining to the incompetent patient has been monopolized by 
questions regarding the rights of patients to request, and the 
obligations of medical professionals to provide, physician-assisted 
suicide and euthanasia. The primary focus of this subsection of 
chapter three, therefore, will be to examine the pertinent aspects of the 
progression in American medical thought and practice concerning the 
treatment of the PVS patient. 

 
Beyond the Ventilator: The Development of the AAHN Debate 

The critical issue upon which the dilemma of determining the 
proper level of treatment for the PVS patient revolved did not 
significantly involve the use of a ventilator, but it began with a 
disagreement concerning the use of a ventilator. After three months 
had passed since Karen was hospitalized, her parents, in consultation 
with Father Paschal Caccavale, the chaplain of St. Clare’s Hospital, 
and Dr. Robert Morse, Karen’s doctor, decided to authorize the 
removal of the ventilator sustaining Karen’s life. On July 31, 1975, 
when Joseph and Julia signed the official statement required by the 
hospital to authorize the removal of the life-support machine, it 
seemed to them as if the removal of their daughter’s ventilator would 
be a simple process. One day later, however, Dr. Morse called Joseph 
Quinlan and expressed moral reservations about such an action.123 The 
moral quandary of Dr. Morse would ultimately lead several months 

                                                 
123Joseph and Julia Quinlan, with Phyllis Battelle, Karen Ann: The Quinlans Tell Their 

Story (Doubleday & Company, Inc., Garden City, N.Y., 1977), 116-118. 
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later to a decision in the New Jersey Supreme Court and a nation wide 
awareness of Karen Quinlan’s name and her medical condition. 
Despite the prolongation of Karen’s technologically assisted existence 
caused by Dr. Morse’s reluctance to permit the removal of her 
ventilator, the area of contention was not augmented to include her 
nutrition and hydration. In fact, when Mr. Quinlan spoke about 
removing the machines sustaining his daughter’s life, he never 
considered terminating her food and fluids.124 Nonetheless, once it 
became apparent that Karen would continue to live without the use of 
her ventilator, the question of providing or withholding/withdrawing 
AAHN from PVS patients evolved into a major debate within 
medical, legal and ethical circles for the next twenty years. In order to 
adequately address this development in American medical thought and 
practice, the analysis of medical care for the PVS patient from Karen 
Quinlan onward will focus primarily on three main themes: (1) the 
medical perception of AAHN in relation to the PVS patient, (2) the 
issue of medical futility, and (3) the development of advance 
directives. 

 
AAHN: A Medical Assessment 

Interestingly, the AAHN debate did not begin immediately after 
Quinlan. In fact, the question of withholding/withdrawing AAHN 
from irreversibly unconscious patients who did not require other 
forms of life-support, but nevertheless continued to survive, was not 
seriously entertained by medical professionals until several years after 
Quinlan. A 1985 article in the Archives of Internal Medicine stated 
that healthcare professionals would have rejected and even summarily 
condemned any suggestion that food and fluids be removed from 
dying patients as little as three to five years previously. The authors 
stated “They would have regarded such an idea as morally and 
psychologically objectionable, legally problematic, and medically 
wrong. The notion would have gone ‘against the stream’ of medical 

                                                 
124Ibid., at 326-327. He said: “I felt almost exhilarated – for Karen. She was liberated 
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to die, she’ll die.” The natural state Mr. Quinlan to which he referred necessarily included 
food and water. 
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standards of care.”125 The early 1980s were, therefore, primarily 
transition years in which the prevalent views of medical professionals 
shifted away from a philosophical mindset that favored the provision 
of AAHN to PVS patients. The transition developed over several 
years; and at times two medical philosophies vied side-by-side for 
dominance, as observed in the President’s Commission document. On 
the one hand, the 1983 President’s Commission noted that while 
permanently unconscious patients were improbable candidates to 
receive aggressive treatments or assistance from intensive care units, 
the common level of treatment that they normally received consisted 
of basic hygiene and artificial nutrition. On the other hand, the 
Commission also cited a California survey in which half of the 
physicians polled stated that they were willing to remove nasogastric 
tube feedings from permanently unconscious patients.126 

In the final analysis, the factors that decisively affected the 
perception of medical professionals regarding the provision of AAHN 
to PVS patients revolved around two fundamental questions. The first 
question considered whether AAHN should be classified as a form of 
basic care or as a form of medical treatment; the second question 
focused upon the scientific reality of the PVS condition itself.127 The 
perception of the major medical organizations regarding the provision 
of AAHN to irreversibly unconscious patients progressed in several 
short years from the conviction that AAHN was simply a required 
form of basic care, towards a determination that classified AAHN as a 
medical treatment. Under the circumstances presented by a PVS 
patient, the belief that AAHN could be ethically withheld or 
withdrawn gradually gained wider acceptance and eventually became 
the dominant medical position.128 Seigler and Weisbard contended that 
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the shift in perception towards AAHN occurred after other forms of 
advanced life-support had already been withheld or withdrawn to 
protect the dignity of the patient. They remarked:  

Further, as nutritional support became more technical, there was a 
tendency to examine its use in the light of other invasive technologies, 
e.g., respirators, or dialysis machines. We had gradually learned that 
to provide appropriate care to dying patients and to maintain their 
dignity, respirators and dialysis machines were not mandated in all 
cases of respiratory or renal failure. Strategies for discontinuing or 
withholding these other high-technology life-support systems now 
were applied to the new high-technology methods of alimentation and 
hydration.129 

In other words, once it became clear that some irreversibly 
unconscious patients could continue to live indefinitely without the 
specific technologies of artificial respiration or dialysis machines, the 
focus of speculation automatically turned toward the likelihood of 
withholding or withdrawing AAHN from them. 

Ultimately, the state of scientific knowledge regarding the PVS 
condition was not totally conclusive. The vast majority of medical 
professionals and the major medical organizations concluded that PVS 
patients were completely unaware of themselves or their surroundings; 
however, other medical professionals challenged the certainty of such 
claims. Therefore, even based on the latest information available, 
medical professionals and the public at large could, at best, only offer 
educated speculation about the actual mental state of PVS patients.130 
Daniel Wikler outlined the parameters of the question, and the 
thoughts of many medical professionals, by stating his belief that 
“persistent vegetative state can be conceived either as the lowest-

                                                                                                                   
choice, was the 1986 statement of the American Medical Association. See: Council on Ethical 
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129Mark Siegler, M.D., and Alan Weisbard, J.D., “Against the Emerging Stream,” supra 
note 125 at 130. 

130William J. Burke, M.D., Ph.D., “Persistent Vegetative State,” (Correspondence), 
Neurology (February 1990), 40(2), 384. Dr. Burke questioned the reliability of medical 
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by Ronald Cranford, in: Ronald E. Cranford, M.D., “Persistent Vegetative State,” 
(Correspondence), Neurology (February 1990), 40(2), 385. 
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functioning phase of life, or as the highest-functioning phase of 
death.”131 In either case, whether irreversibly ill but still alive or truly 
deceased, the perception of medical professionals towards the PVS 
condition played a significant role in the treatment regimen they 
recommended for the PVS patient. For the purposes of this project, the 
development of American medical thought and practice regarding the 
classification of AAHN centered upon four intimately related issues: 
(1) the diagnosis and prognosis of PVS, (2) an assessment of the 
benefits and burdens of providing AAHN to PVS patients, (3) the 
classification of AAHN as either an aspect of normal care or as a 
medical treatment, and (4) the issue of pain and suffering. 

First, the aspects that most affected the perception of medical 
professionals regarding the PVS patient and the development of a 
medical policy to either provide or withhold/withdraw AAHN from 
them were the physical characteristics and prognosis of the PVS 
condition itself. Jennett and Plum described the characteristics of the 
persistent vegetative state in their 1972 article that first named the 
illness. Briefly, they reported that “Patients with severe brain damage 
due to trauma or ischemia may now survive indefinitely. Some never 
regain recognizable mental function, but recover from sleep-like coma 
in that they have periods of wakefulness when their eyes are open and 
move; their responsiveness is limited to primitive postural and reflex 
movements of the limbs, and they never speak.”132 Hence the severity 
of damage to the PVS patient’s brain was so extensive that, from all 
clinical observation, they remained incapable of any higher brain 
activities like cognition, memory or experiencing. While the damage 
suffered by a PVS patient virtually destroyed all higher brain function, 
the brain-stem function was relatively unimpaired. Consequently, 
because the PVS patient retained heartbeat and respiration function, 
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the typical prognosis indicated that such patients might live in such a 
manner for years with the proper medical care.133 Besides the loss of 
cognitive ability, other physical characteristics indicative of the PVS 
condition were contractures of the extremities, decubitus ulcers, and 
aspiration pneumonia. Contractures began to occur within several 
weeks of the initial brain injury. The patient’s limbs began to stiffen 
and contract toward the trunk of the body as they slowly atrophied 
from lack of use and brain dysfunction.134 Decubitus ulcers began to 
form at the different pressure points common in a debilitated patient, 
and aspiration pneumonia often occurred when the contents of 
artificially supplied nutrition was regurgitated and inhaled by the 
patient.135 The apparently difficult reality of living in a PVS condition 
for any length of time prompted many healthcare professionals to 
sharply question the desirability of anyone living such an existence. 
One commentator frankly summed up the conclusions of many 
medical professionals when he stated that: 

To many persons, the prospect of being kept alive when there is no 
likelihood of regaining consciousness is abhorrent. To them, life as a 
“vegetable” is not really living and may seem a fate worse than death. 
Many health care workers and family members of patients in a PVS 
question whether it is appropriate to keep such persons alive by tube 
feedings and other medical interventions.136 
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Second, given the harsh physiological realities of PVS and a grim 
prognosis likely indicating permanent unconsciousness, many medical 
professionals questioned whether or not a patient in these 
circumstances could receive any possible benefits from the continued 
provision of medical care, including AAHN. The 1983 President’s 
Commission responded negatively, saying that patients suffering from 
permanent unconsciousness were lacking in any capacity to 
experience pain, suffering, joy, satisfaction or pleasure and, therefore, 
were incapable of receiving benefits from continued treatment.137 The 
conclusions of physicians and medical professionals largely concurred 
with this assessment. A strong and vocal majority argued that the 
preservation of a life doomed to unconsciousness through artificial 
means is no life worth preserving, particularly since the patient was 
already suffering from a lethal disease.138 They contended that a 
treatment policy that advocated the provision of AAHN to PVS 
patients was ultimately a vitalist approach because it only sought to 
maintain biologic life in a patient who could never recover 
consciousness.139 While most acknowledged that the provision of 
AAHN to the PVS patient did at least offer the benefit of continued 
biological existence, they also remained adamant that continued 
biological life was an insufficient reason to indefinitely provide 
artificial life-support. Lawrence Schneiderman M.D., et al., 
exemplified the beliefs of many healthcare professionals stating “On 
the contrary, we believe that the goal of medical treatment is not 
merely to cause an effect on some portion of the patient’s anatomy, 
physiology, or chemistry, but to benefit the patient as a 
whole…Similarly, nutritional support could effectively preserve a host 
of organ systems in a patient in persistent vegetative state, but fail to 

                                                                                                                   
Publishers, Albany, N.Y., 1999), 144; Ronald E. Cranford, M.D., and David Randolph Smith, 
J.D., “Consciousness: The Most Critical Moral (Constitutional) Standard for Human 
Personhood,” American Journal of Law and Medicine (1987), 13(2&3), 242-243. 

137President’s Commission, Deciding to Forego Life-Sustaining Treatment, supra note 49 
at 179-180. 

138Sidney H. Wanzer, M.D., et al., “The Physician’s Responsibility Toward Hopelessly Ill 
Patients: A Second Look,” New England Journal of Medicine (March 30, 1989), 320(13), 
844. 

139Raymond S. Edge, Ed.D., and John Randall Groves, Ph.D., Ethics of Health Care: A 
Guide for Clinical Practice (Delmar Publishers, Albany N.Y., 1999), 143; Bryan Jennett, 
M.D., The Vegetative State, supra note 6 at 79-80; Bernard Lo, M.D., Resolving Ethical 
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restore a conscious and sapient life.”140 The 1983 President’s 
Commission, equally firm, concluded that the only possible benefit a 
PVS patient could receive from continued maintenance of artificial 
life-support would be a return to consciousness. However, taking into 
consideration the extreme unlikelihood of such an eventuality, they 
ultimately dismissed the scant benefit offered by advanced life-
support and recommended only minimal treatments for the 
irreversibly unconscious.141 While the 1983 President’s Commission 
vacillated on whether AAHN should be included in the minimal 
treatments provided to PVS patients, the majority of medical 
professionals ultimately decided that AAHN was a medical treatment, 
and could, therefore, be removed. 

The third significant factor affecting the medical profession’s 
assessment of AAHN provision, closely intertwined with the right to 
refuse medical treatment, addressed the difference between a medical 
treatment and basic nursing care. Once a medical diagnosis had 
reliably established that the PVS patient was likely to remain in a 
permanently unconscious state and that AAHN would, therefore, only 
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maintain a life devoid of the components necessary for a “human 
existence,” questions were raised about the nature of AAHN itself. 
The crux of the debate surrounding the nature of AAHN from the 
medical standpoint centered on its classification either as an aspect of 
normal care to which everyone was entitled, or as an aspect of medical 
treatment similar to other forms of life-sustaining treatment. At the 
same time, inextricably intertwined with the medical debate on AAHN 
classification, a similar deliberation was being argued in the court 
system from the perspective of a patient’s right to terminate unwanted 
medical treatments. The establishment of a patient’s right to refuse 
medical treatment, begun with Quinlan and solidified with subsequent 
legal rulings, prompted a scrutiny of all forms of medical intervention, 
particularly AAHN. One of the most significant court rulings affecting 
the status of AAHN within the medical, legal, and ethical spheres of 
influence was that handed down by the California Court of Appeals in 
1983 in Barber v. Superior Court.142 Arguing that patients have the 
right to refuse unwanted medical treatments, and that physicians have 
no obligation to administer treatments when they have proven 
ineffective, the court concluded that “cases in which the patient’s 
condition has been reliably diagnosed as comatose, from which any 
meaningful recovery of cognitive brain function is exceedingly 
unlikely, and where the consent of the family or spouse has been 
obtained, there is no duty imposed by the criminal law to continue 
medical nourishment and hydration, even though withdrawal will 
result in death.”143 

The ruling in the Barber decision classifying AAHN as a medical 
treatment to be equated with other forms of medical treatment met 
with mixed reviews. Most medical professionals concurred with the 
decision, because, in the patient’s irreversibly unconscious condition 
he could not benefit from its provision. Some, however, opposed the 
classification of AAHN as a medical treatment because of the 
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symbolic connections that tied it to eating and drinking. The provision 
of food and drink, traditionally regarded as an indispensable aspect of 
human relationships and a symbol of care and compassion, could not 
be easily dispensed with, particularly since it could be perceived as 
abandoning vulnerable patients.144 Despite the possibility of such an 
interpretation, many medical professionals began to question the 
traditional belief about AAHN when it involved permanently 
unconscious patients. In an attempt to separate AAHN from the idea 
of food and water, one group of commentators offered an important 
distinction. They argued that when AAHN could no longer offer a 
patient true benefit that significantly outweighed the burdens, it lost its 
symbolic value.145 Alexander Morgan Capron criticized the decision 
of the New Jersey Appellate Court for their refusal to categorize the 
provision of AAHN to Claire Conroy as a medical treatment. He 
claimed that the overarching symbolism of food and water as a 
concrete demonstration of human care and compassion had blinded 
the court to the lived reality of severely incompetent or permanently 
unconsciousness patients. In such a situation, he argued, the 
misinterpretation of AAHN as an aspect of normal care effectively 
blocked an accurate appraisal of the patient’s true needs.146 
Nevertheless, even though the predominant medical position has 
regarded AAHN as equivalent to other medical treatments since the 
middle 1980s, a persistent minority of the medical profession 
continued to recommend the provision of AAHN to PVS patients, 
even after the majority of medical professionals concluded that the 
burdens outweighed the benefits. The symbolic nature of providing 
food and fluids maintained a foothold within the medical profession, 
and as one medical nurse recently stated, “while health care 
professionals may accept on an intellectual level the notion that a 
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feeding tube is medical treatment rather than basic humane care, their 
actual practice suggests otherwise.”147 

Opposition to the classification of AAHN as a medical treatment 
was not limited to the symbolism of providing food and water to 
vulnerable persons. The decision of the New Jersey Appellate Court 
(later overturned by the New Jersey Supreme Court) regarding Claire 
Conroy rejected arguments labeling AAHN as anything other than a 
basic necessity of life.148 In addition, a relatively small group of 
physicians, for example, Fred Rosner (1993), William J. Burke 
(1990), C. Everett Koop (1989), Siegler and Weisbard (1985), and 
others have argued against the categorization of AAHN as a medical 
treatment.149 The statements made by Siegler and Weisbard and C. 
Everett Koop, argued against withdrawing AAHN from patients with 
serious mental disabilities, e.g., pleasantly senile elderly or 
Alzheimer’s patients, but did not address the particular circumstances 
of the PVS patient.150 Other statements, for example, William Burke’s 
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rejection of the conclusions reached by the American Academy of 
Neurology, specifically classified AAHN as an aspect of normal care. 
He stated that: 

Another point made by the Board in the PVS paper is that because 
food and water are being provided through a tube, they become 
medical treatment. It should be noted that the question is not whether a 
tube should be placed but whether food and water become medicine 
when they are given through a tube. The tube, whether nasogastric or 
G-tube, has already been placed prior to the diagnosis of PVS as part 
of acute care. The nasogastric tube placement is frequently done by 
nursing personnel, so this cannot be strictly considered a medical 
treatment. Putting food or water down a tube no more changes its 
essential nature than does drinking a chocolate malt through a straw. 
The malt does not become medicine because it is going through a man 
made device.151 

Observing from the broad perspective, however, the objections of 
the minority had little impact on how AAHN would be classified by 
physicians and other medical professionals. The overwhelming 
determination reached by the majority of medical professionals by the 
early to mid 1980s concluded that AAHN should be categorized as a 
medical treatment and not an aspect of normal care. The statements of 
the 1983 President’s Commission, the 1986 opinion of the Council on 
Ethical and Judicial Affairs of the AMA, and the rulings of the 
Herbert, Conroy, and Brophy cases all combined to cement the 
conclusion that AAHN was a medical treatment that a patient had the 
right to refuse.152 As late as 1983, many physicians were still 
wrestling with the possibility of withholding or withdrawing life-
sustaining treatments, including AAHN, from PVS patients, while at 
the same time, other medical professionals had already decided to 
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acknowledge the medical nature of AAHN.153 By 1985, the growing 
consensus among medical professionals was inclining heavily towards 
the determination that AAHN was a medical treatment. In an article 
by Dresser and Boisaubin, specific efforts were made to highlight the 
medical nature of AAHN. They asserted that:  

In this article, we view nutrition as a medical intervention guided by 
considerations similar to those governing other treatment methods. 
Admittedly, nourishment has for some commentators a separate status 
from antibiotics, respirators, and other artificial means of medical 
support. As applied to terminally ill or vegetative patients, this belief 
generally rests on the symbolic and emotional significance of 
providing nourishment, together with a reluctance to cease sustenance 
before a patient’s illness takes its “natural course.” Yet withholding or 
withdrawing medication, full resuscitation efforts, or respirator care 
can have consequences identical to those resulting from removing 
nutritional support. Furthermore, the available techniques for feeding 
patients unable to eat carry with them potential complications that 
counsel against their use in certain cases…Consequently, we believe 
physicians should administer nutritional support according to the same 
guidelines they follow in judging the propriety of other forms of 
medical treatment for a particular patient.154 

Toward the end of the decade, the classification of AAHN as a 
medical treatment had, for all intents and purposes, achieved nearly 
universal acceptance in the assessment of healthcare professionals.155 
The 1987 Guidelines on the Termination of Life-Sustaining Treatment 
and the Care of the Dying, after acknowledging the controversial 
nature of the subject, ultimately rejected the older medical credo that 
classified the provision of food and water as basic care and considered 
that its provision was an indispensable aspect of healthcare owed to all 
patients. Instead, they concluded that, because the provision of AAHN 
was technical, invasive, and required medical personnel to administer 
and maintain it, it would be best understood as a medical treatment.156 
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the Care of the Dying, supra note 50 at 59. This conclusion was recognized by many other 
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Ultimately, the support of the major medical organizations, the 
Hastings Center, and individual medical professionals served to 
cement this perception from this point onward. 

The fourth essential element that medical professionals took into 
consideration in their deliberations regarding the provision or 
withholding/withdrawing of AAHN from the PVS patient involved the 
issue of pain and suffering. The severity of brain injury suffered by the 
PVS patient led Drs. Jennett and Plum to conclude that the cerebral 
cortex of the PVS patient had sustained such damage, whether by 
necrosis or other unknown injury, that “there is the absence of any 
adaptive response to the external environment.”157 Under the 
circumstances, most physicians concluded that PVS patients were 
incapable of experiencing pain or suffering. Briefly, the clinical 
reasons underpinning the conclusion that PVS patients were incapable 
of perceiving pain were listed by James Bernat as the following: (1) 
From clinical observation, PVS patients showed no response to 
stimulation indicating that they experienced pain or suffering; (2) The 
cerebral metabolic rate for glucose consumption was similar to 
uninjured patients in deep anesthesia; (3) The studies of PVS 
pathology indicated severe bilateral damage to both cerebral 
hemispheres or their connection with the thalamus such that no 
experiential capacity seems possible.158 

The determination that PVS patients were physiologically unable to 
experience pain and suffering, coupled with the understanding that 
such individuals would never recover consciousness, led many, 

                                                                                                                   
physicians and medical professionals, namely: Council on Scientific Affairs, and Council on 
Ethical and Judicial Affairs, “Persistent Vegetative State and the Decision to Withdraw or 
Withhold Life-Support,” Journal of the American Medical Association (January 19, 1990), 
263(3), 428. Jacqueline J. Glover, Ph.D., and Joanne Lynn, M.D., “Afterword: Update Since 
Conroy: 1985-1988,” in: By No Extraordinary Means: The Choice to Forgo Life-Sustaining 
Food and Water, Joanne Lynn, Ed. (Indiana University Press, Bloomington and Indianapolis, 
1989), 278. They commented: “A consensus if emerging that artificial hydration and nutrition 
are forms of medical treatment that can be withheld or withdrawn following the guidelines 
that govern the use of life-sustaining therapy generally.” 

157Bryan Jennett, M.D., and Fred Plum, M.D., “Persistent Vegetative State After Brain 
Damage,” supra note 132 at 734, 736. The results of Karen Quinlan’s autopsy indicated that 
she did not have significant damage to the cerebral cortex. In: Hannah C. Kinney, M.D., et al., 
“Neuropathological Findings in the Brain of Karen Ann Quinlan: The Role of the Thalamus 
in the Persistent Vegetative State,” New England Journal of Medicine (May 26, 1994), 
330(21), 1472. 

158James L. Bernat, M.D., Ethical Issues in Neurology, supra note 133 at 149; Bryan 
Jennett, M.D., The Vegetative State, supra note 6 at 18. 
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though certainly not all, medical professionals to permit and even 
actively advocate the withdrawal or withholding of AAHN. Bryan 
Jennett drew brief attention to a 1990 questionnaire given to 
neurologists in which the a sizeable minority considered it possible 
that PVS patients could, in fact, have some experience of pain; 
however, the majority disputed this belief.159 Therefore, supported by 
the 1983 President’s Commission’s declaration that a prognosis of 
permanent unconsciousness necessarily involved a complete absence 
of pain or suffering, the prevailing consensus in medicine and in the 
courts ultimately decided to accept this conclusion. The various 
movements, facial expressions, and sounds elicited by PVS patients, 
while acknowledged, were ultimately dismissed as mere subcortical 
and brain-stem actions that were simply reflexive and did not denote 
conscious thought.160 Ronald Cranford, M.D., a well-known 
neurologist, clarified the physical movements and sounds made by 
permanently unconscious patients in the following manner: “PVS 
patients may ‘react’ to painful and other noxious stimuli, but they do 
not ‘feel’ (experience) pain in the sense of conscious discomfort of the 
kind that physicians would be obligated to treat and of the type that 
would seriously disturb the family.”161 In Cranford’s assessment, 
because the permanently unconscious patient lacked the neurologic 
substratum for authentic human experience, even the normal 
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symptoms associated with the removal of AAHN, namely 
malnutrition and dehydration, could be adequately controlled with 
basic nursing care.162 Under the circumstances presented by the PVS 
patient, Cranford and many other medical professionals observed no 
impediment to withdrawing AAHN from PVS patients.163 In the final 
analysis, however, the debate over the PVS patient’s perception of 
pain and suffering was not conclusive due to the currently imprecise 
nature of medical science on the subject. Only the revelation of 
incontrovertible scientific proof will properly lay this issue to rest. 

 
The Notion of Medical Futility 

After Karen Quinlan’s condition became widely known and it was 
clear that her life could be maintained without a ventilator, the concept 
of futility gradually developed in the technologically rich environment 
of the American healthcare system. Emerging initially with decisions 
to either initiate or withhold cardiopulmonary resuscitation (CPR), the 
recourse to futility as a basis from which to withhold or withdraw 
treatment progressed in conjunction with the broader context of 
advanced life-sustaining technologies, e.g., mechanical ventilation, 
renal dialysis, etcetera. Interestingly, despite the relatively quick 
agreement among health care professionals, the courts, and the public 
at large regarding the right of both competent and incompetent 
patients to refuse unwanted medical treatments, the development of a 
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Lynn, M.D., “Afterword: Update Since Conroy: 1985-1988,” in By No Extraordinary Means: 
The Choice to Forgo Life-Sustaining Food and Water (Indian University Press, Bloomington 
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futility principle as a reliable medical judgment upon which to base 
decisions to withhold or withdraw medical treatment progressed at a 
significantly slower pace.164 At its heart, the concept of futility 
proposed the cessation of medical treatments to patients when the 
intervention in question no longer served a meaningful purpose, 
regardless of how often it was applied. Within the medical framework, 
the concept of futility was grounded upon two key components, 
namely, the probability of treatment success and the desired objective 
of a specific medical intervention.165 Schneiderman, et al., proposed 
the terms “quantitative” and “qualitative” to classify these two 
components of futility, but the basic meaning remained essentially the 
same.166 In either case, a determination of futility revolved around the 
likelihood of success offered by a given treatment and the usefulness 
of the outcome. 

The application of a futility principle in treatment decision making 
has been used by physicians under very strict circumstances to justify 
the withdrawal or withholding of medical treatment; however, the 
definition used to arrive at truly futile treatments set such extremely 
narrow parameters that it only applied to few patients. Conversely, 
other attempts to formulate a futility principle have met with mixed 
success, largely because the parameters used to define it were too 
broad. Consequently, instead of offering clarity to health care 
decision-making, definitions of futility have often been a source of 
confusion and conflict for medical professionals and the public.167 The 
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definitional imprecision in the formulation of a futility principle 
existed for several reasons. In the first place, the term “futility” was a 
free floating concept with no universal measurement table to anchor it. 
Hence, every physician gauged futility differently. One group of 
commentators pointed to studies that revealed significant 
discrepancies in the futility threshold used by different physicians. 
They remarked that, “some physicians may only invoke futility of the 
success rate is 0%, whereas others invoke futility for treatments with 
success rates as high as 13%.”168 Second, they stated that the research 
data physicians used to assess a treatment’s potential for success 
might have been faulty and thus the source of misjudgments 
concerning the true effectiveness of a particular treatment. Third, and 
even more closely related to the treatment of PVS patients, value 
judgments placed upon the goals of treatment have fomented 
disagreements between principle decision makers, i.e., the patient or 
surrogate, and physicians. Good examples of this were Dr. Morse’s 
refusal to remove the ventilator sustaining Karen Quinlan’s life at her 
father’s request because he was concerned with the moral 
ramifications of such a removal, and the 1991 case of Helga Wanglie, 
involving a totally incompetent woman whose life was being 
sustained on a ventilator.169 Finally, patients and physicians have 
disagreed about the symbolic nature of treatment. In this instance, 
contention arises when the patient, surrogate, or physician interprets 
the provision of treatment to have a value that the others do not 
perceive. For example, from a physician’s perspective, the provision 
of AAHN to a PVS patient could be perceived as a completely useless 
therapy because the restoration of consciousness is practically 
nonexistent, while the same treatment from the family’s perspective 
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could be viewed as a sign of care and concern towards their loved 
one.170 

The attempt to formulate an accurate and applicable definition of 
futility occupied the thoughts of the medical community since the 
early to mid 1980s, but only tangentially.171 In 1987, the Hastings 
Center addressed futility in a slightly more straightforward way, but 
only briefly. After directing physicians to err on the side of life when 
unclear about the benefits and burdens offered by medical 
intervention, it ended by saying “if a treatment is clearly futile in the 
sense that it will not achieve its physiological objective and so offers 
no physiological benefit to the patient, there is no obligation to 
provide the treatment.”172 However, the Hastings Center offered little 
to further guide the clarification of futility or what exactly constituted 
“no physiological benefit.” The only direction they provided were 
three minor caveats: (1) Physicians have no obligation to provide 
treatment with no physiological benefit; (2) A physician’s judgment 
that a treatment provides some physiological benefit, although in 
inadequate amounts to justify treatment, is not a sufficient basis from 
which to declare the treatment futile; (3) Despite the absence of 
physiologic benefit attendant psychological benefits may also be 
present that justify continued treatment.173 Hence, while the 1987 
Guidelines alluded to the provision of AAHN to PVS patients in 
relation to futility, a specific connection was not made. 

The first true attempt to define futility was made by Schneiderman, 
Jecker and Jonsen in 1990. Beginning with the premise that a medical 
treatment was futile if the goals of treatment could not be achieved, 
regardless of the repetitions, they eliminated what futility was not 
before they tackled what they, in fact, believed it was. Ultimately, 
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Schneiderman et al., discarded four closely related factors they 
considered not specifically indicative of an accurate definition of 
futility: (1) They believed that futility could not be applied to an 
action that was impossible to achieve; (2) Next, a futile act could not 
be something so convoluted that even though it was within the realm 
of possibility, it was exceedingly unlikely; (3) Futility was not solely a 
descriptive term, but also operationally based. A futile action, 
therefore, was one that would not succeed and as a result should not 
be tried. They considered this aspect of futility to describe something 
destined to fail, not simply something rare or unusual; (4) Last, futility 
was not synonymous with hopelessness. The reason for this distinction 
was to bolster the objective aspect of their futility determination as 
opposed to hopelessness which was a subjective attitude.174 The result 
of the elimination process produced a definition of futility based on 
both quantitative and qualitative factors, namely, by statistical analysis 
and the quality of the outcome.175 They presented the following 
definition: 

We propose that, on the basis of these considerations, the noun 
“futility” and the adjective “futile” be used to describe any effort to 
achieve a result that is possible but that reasoning or experience 
suggests is highly improbable and that cannot by systematically 
produced.176 

In the application of this definition, Schneiderman, et al., reached 
several strong conclusions regarding the provision of AAHN to PVS 
patients. Commenting from the standpoint of a quantitative 
determination of futility that was based upon the outcome of the last 
100 cases, they repudiated the mindset that permitted 5000 to 10,000 
PVS patients to be maintained by artificially assisted life-support. In 
their assessment, while more than enough evidence existed to declare 
the provision of food and fluids a futile treatment for PVS patients, 
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thousands were maintained on life-support machines because “the 
mythologic power of the coma patient who ‘wakes up’ apparently 
overrides the rarity of documented confirmation of such miraculous 
recoveries.”177 The assessment of the futility inherent in the provision 
of AAHN to PVS patients was even more apparent from a qualitative 
determination. They categorized any treatment that simply maintained 
the life of a permanently unconscious patient as completely futile. In 
fact, from their perspective, the nonbeneficial nature of AAHN 
provision to PVS patients was so deficient in its utility that the option 
to choose it was placed totally outside the parameters of a patient’s 
right to self-determination. They declared that “the clearest of these 
qualitatively poor results is continued biologic life without conscious 
autonomy. The patient has no right to be sustained in a state in which 
he or she has no purpose other than mere vegetative survival; the 
physician has no obligation to offer this option or services to achieve 
it.”178  

By 1990 and the final outcome of Cruzan, the state of American 
medical thought and practice had reached no final determination 
regarding the usefulness of futility, nor had a definition acceptable to 
widespread groups of medical professionals been formulated. The 
most that could be said at this point regarding the formulation and 
application of futility was that attempts had been made with varying 
degrees of success. Largely spurred on by the growing dissatisfaction 
of providing AAHN to PVS patients among many medical 
professionals, the futility question encountered serious difficulty once 
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it attempted to move past the permanently unconscious patient to other 
seriously debilitated patients.179 Problems with inappropriate value 
judgments, a renewed form of paternalism, narrow definitions of 
futility, as well as definitional ambiguity, all continued to plague 
attempts to enlist a futility principle in medical decision-making.180 
The treatment of futility after Cruzan, particularly as it applied to the 
PVS patient, will be examined in the next section of this chapter. 

 
Advance Directives 

The development of advance directives stemmed directly from two 
fundamental causes: first, from the widespread cultural passion, 
characteristic of the late 1960s, to exercise greater control over nearly 
every aspect of life, and second, from the circumstances and aftermath 
of the Quinlan case. The outcome of the Quinlan decision awakened 
in many the awareness that control over serious health care decisions 
was no longer a concrete certainty, due to the advent of modern life-
support technology. Second, they realized the remote but real 
possibility that they could be forced to subsist on life-support 
machines against their will. Thus the fear of subsisting in a condition 
similar to Karen Quinlan’s ultimately prompted the construction of 
written instructions and, somewhat later, the appointment of surrogate 
decision makers which would permit a patient the ability to legally 
direct his or her treatment options in the event of incapacity. The 
formulation of advance directives was not strictly limited to 
circumstances surrounding the provision or withholding/withdrawing 
of life-sustaining treatments; however, the greatest desire for advance 
directives applied directly to the refusal of life-support machines.181 

At the heart, the concept of advance directives was grounded upon 
the principle of patient autonomy; the objective for their use in health 
care decision making was to maintain and safeguard a patient’s right 
to self-determination, particularly as it related to the refusal of 
unwanted medical interventions. The 1983 President’s Commission 
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commented that advance directives promoted the value of self-
determination in several respects, but that it also believed such 
direction was not binding in every case.182 The Commission 
acknowledged that the formulation of advance directives allowed the 
transmission of specific commands that delineated desirable and 
undesirable treatments for specific medical situations. Further, it 
recognized the dignity accorded to the human person by the act of 
respecting his or her treatment decisions. However, the Commission 
underscored the limits of patient self-determination, even with the use 
of advance directives, by pointing out that, even though patient 
involvement in the formulation of specific advanced directives 
adequately promoted patient self-determination while the person was 
competent, the ability to direct treatment decisions did not continue 
when the patient became incapacitated. The Commission noted: 
“Hence a decision not to follow an advance directive may sometimes 
be justified even when it would not be acceptable to disregard a 
competent patient’s contemporaneous choice. Such a decision would 
most often rest on a finding that the patient did not adequately 
envision and consider the particular situation within which the actual 
medical decision must be made.”183 

The types of advance directives currently in use can be separated 
into two general classifications, namely, treatment directives and 
proxy directives. Treatment directives are written documents upon 
which the patient lists the medical interventions he would want to be 
provided or withheld in the event of a particular medical condition. 
The living will exemplifies this kind of directive and is arguably the 
best known of all the advance directives. It first appeared in 1969 as a 
non-binding instruction tool to guide physicians regarding patient 
preferences in treatment decision making.184 After the Quinlan case 
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was concluded in 1976, the California Natural Death Act elevated the 
living will from the status of a simple guideline to the level of law; 
other states quickly followed suit, but no consistency in application 
existed from one state to another.185 Some living will statutes only 
allowed treatment decisions that affected patients who were terminally 
ill and imminently dying. Other statutes permitted the withdrawal of 
extraordinary means of preserving life; however, the provision or 
withholding/withdrawal of AAHN was excluded from a list of 
extraordinary treatments. While the specific circumstances of 
providing AAHN to PVS patients remained a hotly debated issue in 
the mid to late 1980s, only after Cruzan were widespread efforts taken 
to adjust living will legislation to specifically include the option to 
withhold or withdraw AAHN from the PVS patient.186 For example, 
the 1987 Hastings Center Guidelines for the Termination of Life-
Sustaining Treatment and the Care of the Dying provided detailed 
directions for the application of advance directives. Early on it 
recommended that AAHN could be withheld or withdrawn in certain 
circumstances; however, within the Guidelines, no specific 
recommendation was made to insert the option to withhold or 
withdraw AAHN from PVS patients into an advance directive.187 
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Even as late as 1989 the development of legal statutes to allow the 
termination of life-sustaining AAHN was still a matter of debate and 
not a subject for action.188 

The second form of advance directives, classified as proxy 
directives, indicated the appointment of a person, usually known as a 
health care proxy or surrogate decision maker, who was specifically 
chosen by a competent patient to make treatment decisions in the 
event that he or she was unable to do so. Proxy directives are most 
commonly known as a durable power of attorney. While powers of 
attorney were originally formulated to address property concerns and 
the proper disposal of finances, the durable power of attorney was 
modified in several states to address health care issues.189 This type of 
directive was described as “durable,” because unlike a normal power 
of attorney, it retained its efficacy, even in the event that the signer 
became incompetent. Durable power of attorney permitted a 
significantly increased flexibility in decision making over living will 
statutes; because rather than delineating fixed set of treatments, it 
allowed the surrogate, usually a family member or close friend, to 
determine medical interventions in accord with the patient’s known 
preferences.190 

The concept and application of advance directives developed at a 
gradual rate after Quinlan and prior to Cruzan. The public response to 
the concept of the living will and durable power of attorney was 
generally positive, judging from the number of states that enacted 
advance directive legislation.191 In a 1989 survey conducted to explore 
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the perceptions of physicians regarding advance directives the general 
response of medical professionals was highly positive, although 
arguments against their use in medical decision making were also 
made.192 Among the arguments in favor of advance directives, the 
physician survey listed the following results: (1) advance directives 
broadened patient autonomy, (2) they provided a patient with relief 
from fear regarding the reception of unwanted treatments, (3) they 
relieved physicians’ fears concerning legal liability, (4) they reduced 
contention among families over treatment decisions and (5) they might 
lower health care costs. The arguments leveled against the application 
of advance directives were centered on the following points: (1) 
advance directives violated the sanctity of human life, (2) they 
endorsed the legal supervision of medical care, and they created a 
strained patient-physician relationship, (3) they lowered the quality of 
care for all patients, (4) they promoted active euthanasia, (5) they 
failed to convey a patient’s immediate treatment desires, and (6) they 
lessened the physician’s authority over treatment decisions.193 

The application of advance directives, though popular in many 
respects, ultimately involved numerous practical and moral difficulties 
that became more and more apparent after Cruzan. Problems existed 
on numerous levels, not the least of which involved the perplexing 
reluctance of the public to record their medical treatment preferences 
and instructions almost from their introduction.194 In fact, under the 
surface, numerous factors existed that potentially affected the 
reliability of advance directives for incompetent patients. In the first 
instance, the availability of a surrogate decision-maker might be 
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severely curtailed or even negated due to unforeseen circumstances. 
Worse still, possible conflicts of interest could develop between an 
incompetent patient and the surrogate decision maker. Dr. D. Alan 
Shewmon commented that this possibility illustrated a fundamental 
shift from the best interests of the patient to the best interests of the 
proxy. He remarked: 

It is hard for proxies to be entirely objective in determining a patient’s 
best interests, particularly if the patient’s illness or handicap places a 
burden on the proxy. Objectivity is even more elusive if the patient is 
too senile or retarded to generate much emotional return or is 
downright disagreeable. Such circumstances can try the patience of 
even the most selfless individuals. When proxies say things like “I just 
couldn’t bear to see him suffer,” the end of whose suffering is the 
primary object of the killing? Still further conflict of interest can arise 
if the proxy happens to be a potential heir.195 

Potential difficulties also arose in the legal application of advance 
directives because of state-mandated restrictions, patient confusion 
and misunderstanding and/or other unforeseen circumstances.196 
Ultimately, the use of advance directives, while beneficial in many 
respects, was not without flaws that remained insufficiently corrected. 
The further development of advance directives will be examined later 
in this project. 

 
Significant Medical Statements Regarding AAHN and the PVS 

Patient 

The development of American medical thought and practice 
regarding the provision or withholding/withdrawing of AAHN to PVS 
patients has grown out of a variety of factors, e.g., the societal 
embrace of autonomy, technological advancement in life-support, 
ethical questioning, landmark legal rulings, and medical experience. In 
addition to these elements, the official conclusions reached by major 
medical organizations and other closely related groups played a large 
role in the creation of medical thought and practice regarding the care 

                                                 
195D. Alan Shewmon, M.D., “Active Voluntary Euthanasia: A Needless Pandora’s Box,” 

Issues in Law and Medicine (1987), 3(3), 232. 
196Thomas L. Beauchamp and James F. Childress, Principles of Biomedical Ethics, supra 

note 22 at 242-243. 



 327 

of the PVS patient.197 The influence exerted by official or other 
significant statements issued by the major medical organizations not 
only guided the thought and practice of the medical community since 
Quinlan, but in a reciprocal manner affected legal and ethical 
conclusions regarding the care of PVS patients, as well. The following 
statement illustrated the influence of the major medical organizations 
and their ability to affect treatment policy on the broad scale. Drs. 
Steinbrook and Lo remarked:  

These developments also show how physicians and medical 
organizations can shape public debate about life-sustaining treatments. 
The American Medical Association’s policy statement on artificial 
feeding influenced the Brophy, Bouvia, Corbett, Jobes, and Peter 
cases. Moreover, professional organizations can try to correct 
misunderstandings about medical facts, as the American Academy of 
Neurology did in the Brophy case. Specialty societies can develop and 
publish consensus statements on areas of life-sustaining treatment that 
fall within their expertise. Physicians and medical organizations can 
provide guidance to hospital and nursing home administrators and to 
state and local governments.198 

The primary focus of the following section will be, therefore, to 
examine the development of thought and guidance regarding the 
proposed levels of care for PVS patients with particular emphasis on 
the choice to provide or withhold/withdraw AAHN. The major 
documents of concern are the following: (1) The 1983 President’s 
Commission document, Deciding to Forego Life-Sustaining 

Treatment, (2) the 1986 statement of the American Medical 
Association on withholding or withdrawing life-prolonging medical 
treatment, (3) the 1987 Hastings Center statement, Guidelines on the 
Termination of Life-Sustaining Treatment and the Care of the Dying, 
(4) the 1989 American Academy of Neurology statement regarding 
the PVS patient, and (5) the 1990 statement of the American Medical 
Association on the PVS patient. 
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1983 President’s Commission Document 

The introduction of highly effective life-support technologies into 
everyday health care produced consequences that necessitated a 
fundamental examination of American medical thought and practice at 
its most basic levels. Several President’s Commission studies were 
mandated in the early 1980s to assess the new medical realities 
resulting from the employment of modern life-sustaining techniques, 
and to offer policy recommendations to guide their continued use. 
Two previous President’s Commissions, one in 1981 that sought an 
accurate definition of death, and the other in 1982 that focused on 
health care decision making, responded to some of these issues.199 
Emerging directly from the conclusions reached by the previous two 
documents, the third President’s Commission document, Deciding to 
Forego Life-Sustaining Treatment, issued in 1983 specifically 
addressed the extent to which medical treatments could be withheld or 
withdrawn from competent and incompetent patients.200 Apropos to 
the specific subject matter of this project, the 1983, President’s 
Commission was a landmark document in biomedical ethics. The first 
to seriously confront the medical circumstances of permanently 
unconscious patients, as well as the ethical and legal parameters for 
their medical care, it became a foundational basis from which medical 
policy would be formulated regarding the provision of AAHN to PVS 
patients. 

The contribution of the 1983 President’s Commission was not so 
much in the avant garde nature of its conclusions, but in its 
groundbreaking study of the existing body of knowledge regarding 
permanent unconsciousness, and its recommendations for the proper 
level of treatment due such patients. The Commission’s analysis of the 
permanently unconscious patient and the current methods of treatment 
considered three important aspects of the medical dilemma: first, it 
engaged in an examination of permanent unconsciousness to delineate 
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the distinguishing characteristics separating these patients from other 
incompetent patients; second, it evaluated the arguments used to 
justify the provision of medical treatment to the permanently 
unconscious patient; and third, it examined the available treatment 
practices for permanently unconscious patients and judged between 
acceptable and unacceptable treatments for patients in this 
condition.201 The analysis of the Commission ultimately served to 
construct a body of guidelines and recommendations from which the 
management and care of the permanently unconscious patients could 
be conducted in a way that tried to respect the patient, but also 
considered the interests of the caregivers, family, and society itself. 

The Commission began its analysis by identifying the physical 
characteristics necessary for permanent unconsciousness. From the 
outset of this discussion, a basic assumption was made that the 
scientific observations indicating a complete absence of all thought, 
feeling, experience, and awareness were, in fact, accurate.202 The 
analysis of the Commission first examined the characteristic causes of 
permanent unconsciousness. The study revealed a person without 
higher-brain or thalamic function due to injury or illness that was 
marked by total unresponsiveness, and a functional brain-stem marked 
by the presence of vegetative functions and reflexes. Hence, the 
Commission concluded that “if food is supplied the digestive system 
functions and uncontrolled evacuation occurs; the kidneys produce 
urine; the heart, lungs, and blood vessels continue to move air and 
blood; and nutrients are distributed in the body.”203 Second, the 
Commission specifically insisted that permanence was an essential 
characteristic of the unconsciousness determined to exist in this type 
of patient. In their estimation, the unconscious state of patients who 
enter a PVS condition could, given a requisite period of observation, 
be designated as permanent. Despite acknowledging the uncertainty 
inherent in such a prediction, the Commission ultimately relied upon 
the conclusions of neurologists that an accurate prognosis of 
permanence could ultimately be determined.204 Finally, according to 
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the Commission, a distinguishing characteristic of PVS patients that 
separated this condition from other forms of permanent 
unconsciousness lay in the length of survival. The PVS patient 
normally stabilized after the initial brain injury to survive in his or her 
condition for an extended period of time, whereas patients suffering 
from severe coma, Jakob-Creutzfeldt disease or anencephaly normally 
succumbed after a period of days, weeks, or at most months.205 

Based upon the medical condition of the permanently unconscious 
patient, particularly the unfavorable prognosis, the Commission 
determined that the justification for continued treatment of such 
patients was relatively weak. This judgment was grounded upon an 
assessment of the interests of patients, as well as others closely 
involved with their welfare. As had been alluded to earlier, the 
Commission concluded that permanently unconscious patients had 
negligible interests in continued treatment, due to the complete and 
permanent lack of any ability to perceive any aspect of the goods of 
conscious living. The sole advantage inherent in continued treatment 
was the extremely remote potentiality for a return to consciousness, 
although such an event was not without significant difficulties, 
either.206 The concern of others, including medical professionals, 
family members, and society at large, the Commission noted, was an 
important consideration; however, the disadvantages to each of these 
groups seemed to hold considerable sway over its final 
recommendation.207 When faced with the financial burden of 
continued treatment, the anxiety suffered by family and medical staff, 
as well as the allocation of scarce medical resources, the Commission 
concluded that “the interests of the permanently unconscious patient in 
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continued treatment are very limited compared with other patients.”208 
Hence, in the end, the Commission’s conclusion leaned heavily in 
favor of a position that considered the advantages of continued 
treatment of PVS and other permanently unconscious patients to be 
relatively insignificant compared to the serious disadvantages. In other 
words, in the considered opinion of the Commission, an end to a 
permanently unconscious existence seemed to be a preferable 
alternative to continued existence. 

The level of care for permanently unconscious patients 
recommended by the President’s Commission mirrored the 
sensibilities of the early 1980s. During this time period, the medical, 
legal, and ethical professionals concerned with this issue exhibited 
uncertainty regarding the kinds of life-support technology that could 
be withheld or withdrawn from permanently unconscious patients. The 
Commission itself seemed to be uncertain in its policy 
recommendations, particularly involving the provision of AAHN. On 
the one hand, it indicated that the common treatment practices of 
medical professionals toward the permanently unconscious were to 
provide supportive, but not highly aggressive care that likely would 
include basic hygiene and artificial nutrition and hydration.209 On the 
other hand, however, a strong current existed within this section of the 
document that noticeably inclined against the provision of food and 
fluids without specifically stating such a recommendation. The 
greatest apparent objection to the provision of AAHN to the 
permanently unconscious patient lay in the Commission’s assessment 
of the potential benefits and burdens such a patient would receive by 
it. The Commission stated:  

Most patients with permanent unconsciousness cannot be sustained for 
long without an array of increasingly artificial feeding interventions – 
nasogastric tubes, gastrostomy tubes, or intravenous nutrition. Since 
permanently unconscious patients will never be aware of nutrition, the 
only benefit to the patient of providing such increasingly burdensome 
interventions is sustaining the body to allow for a remote possibility of 
recovery. The sensitivities of the family and of care giving 
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professionals ought to determine whether such interventions are 
made.210 

In the end, the Commission painted a rather grim picture of a 
patient’s existence in a permanently unconscious state; however, it 
never directly advocated the withdrawal or withholding of AAHN 
from such patients. It simply seemed either to consciously or 
unconsciously lead in a direction against AAHN provision, while at 
most recommending less aggressive and less expensive care that 
continued to respect the patient. 

 
1986 AMA Council on Judicial and Ethical Affairs Document 

Arguably the single most influential determination that shaped 
medical opinion and health care policy after Quinlan was the 
statement of the AMA Council on Judicial and Ethical Affairs 
regarding the withholding or withdrawing of life-prolonging medical 
treatment. Prior to 1986, the AMA upheld the position that the 
withdrawal of life-sustaining treatments from a patient was 
tantamount to active euthanasia.211 While current AMA opinion 
continued to vociferously advocate a medical policy that opposed the 
practice of euthanasia and physician-assisted suicide, their stance 
regarding the provision of AAHN to irreversibly unconscious patients 
officially changed at this time.212 The section of the 1986 AMA 
opinion dealing with the decision to withhold or withdraw life-
sustaining medical interventions was only four short paragraphs in 
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length, but those four paragraphs contained the policy classifying 
AAHN as a medical treatment and permitting its removal from 
irreversibly unconscious patients.  

The recommendation of the 1986 AMA statement regarding life-
sustaining medical treatment was constructed upon four 
interconnected steps: (1) the obligation incurred by the physician in 
relation to the care of an autonomous patient, (2) the limits of 
treatment for terminally ill, imminently dying patients, (3) the limits 
of care for irreversibly unconscious patients, and (4) the kinds of care 
that could be classified as medical treatment and the physician’s 
obligation to provide them to seriously ill patients. The first two 
elements of the AMA statement only tangentially affected the PVS 
patient, because the primary focus lay on medical treatments for 
terminally ill and imminently dying patients. Regarding the terminally 
ill, irreversibly dying patient, the AMA first acknowledged the 
demands of patient self-determination in medical decision making and 
the obligation of physicians to abide by a patient’s medical choices. 
They concluded that in situations in which it was impossible to both 
relieve a patient’s pain and sustain his or her life, the physician’s 
responsibility was to enact the treatment decisions made by the patient 
or the person acting in his or her stead. Only the absence of any 
direction would the enable the physician to make treatment choices for 
an incompetent patients, and then only in his or her best interests. 
Second, the AMA allowed physicians to implement an informed 
decision that enabled a patient to die through the cessation or omission 
of a medical treatment when he or she was terminally ill and 
imminently dying. In the situation involving a terminally ill and 
imminently dying incompetent patient, the physician was required to 
recommend the most humane treatment choices in conjunction with 
the earlier wishes of the patient or other surrogate decision maker.213 

The second two elements of the AMA statement were directly 
aimed at the condition of the PVS patient and represented a 
fundamental shift in medical thought and practice regarding their 
care.214 First, the decision of the AMA recognized the difference 
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between an imminently dying patient and an irreversibly unconscious 
patient and at the same time placed both on a similar level with 
regards to treatment. The AMA Council stated: 

Even if death is not imminent but a patient’s coma is beyond doubt 
irreversible and there are adequate safeguards to confirm the accuracy 
of the diagnosis and with the concurrence of those who have 
responsibility for the care of the patient, it is not unethical to 
discontinue all means of life prolonging medical treatment.215 

Hence, just as it was ethical to permit a terminally ill and 
imminently dying patient to die by the cessation or omission of 
treatment, a similar position could be ethically chosen with regards to 
an irreversibly unconscious patient. While not specifically stated in 
the 1986 AMA statement, a central argument used by physicians who 
believe it possible to ethically withhold or withdraw AAHN from PVS 
patient contended that irreversibly unconscious patients suffer from an 
underlying disease, namely, the inability to ingest food and fluids, 
which necessarily classified them as terminally ill patients from whom 
AAHN could be legitimately withheld or withdrawn.216 

Integral to the AMA’s decision to declare the ethical possibility of 
removing AAHN from irreversibly unconscious patients was the 
second element, which classified AAHN as a medical treatment on the 
same level as all other life-prolonging medical treatments. The AMA 
Council ultimately determined that no difference existed between 
mechanical ventilation, renal dialysis, or AAHN. Based upon the 
patient’s right to exercise self-determination in medical decision 
making, specifically, the right to refuse medical treatment, the medical 
profession recognized the right of the patient to refuse AAHN, 
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whether he was competent or incompetent.217 Therefore, the 1986 
statement of the AMA, particularly the third and fourth points, 
constituted the bedrock position from which later documents on PVS 
patients and the provision of AAHN would be based.218 

 
1987 Hastings Center Document 

The influence of the 1987 Hastings Center’s, Guidelines on the 
Termination of Life-Sustaining Treatment and the Care of the Dying 
(hereafter Guidelines) would be most aptly characterized as supportive 
and clarifying rather than groundbreaking. Ultimately, it served to 
gather much of the existing information on the issue and present it in a 
manner easily accessible to anyone interested in the care of the dying 
patient.219 The intent of the Hastings Center in promulgating the 
guidelines was to provide an ethical framework from which to base 
medical decisions regarding life-sustaining medical treatments. They 
chose to accomplish this task by first examining the foundational 
principles upon which their conclusions would be derived. While the 
Hastings Center acknowledged the existence of other religious, social 
and ethical principles, the four principles which they advocated as 
foundational were the following: the promotion of the patient’s well-
being; autonomy or self-determination; the integrity of the medical 
profession and medical professionals; and, last, justice.220 Because 
many of the conclusions reached by the Hastings Center Guidelines 
have already been mentioned earlier in this project, only the specific 
issue of providing or withholding/withdrawing AAHN to the 
irreversibly unconscious patient will be formally examined here. 
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The Hastings Center guidelines followed thinking similar to the 
1983 President’s Commission when it concluded that the irreversibly 
unconscious patient was completely unaware of any benefits or 
burdens that accompanied treatment. In their estimation, the only 
possible benefit a patient could receive while in a PVS condition 
would be the chance that he or she would regain consciousness; 
however, since this possibility was statistically unlikely, the benefits 
of continued life-sustaining treatment for most irreversibly 
unconscious patients would rarely, if ever, be realized. Based upon 
what they term the “reasonable person” or more commonly, the best 
interest standard, the Hastings Center stated that the choice for or 
against the provision of life-sustaining treatment revolved around 
whether or not a patient in this condition would consider the provision 
of life-sustaining treatment a benefit or a burden.221 While the 
Guidelines took explicit care not to endorse either the provision or the 
withholding/withdrawal of life-sustaining treatment from the 
irreversibly unconscious patient, there existed within the document a 
subtle thread that inclined towards the latter choice.222 

The slight but prevailing undercurrent within the Hastings Center 
Guidelines toward a policy advocating the withholding or withdrawal 
of AAHN from the irreversibly unconscious was observable through a 
combination of four points. First, the Guidelines maintained that, from 
all observable data, the irreversibly unconscious patient was totally 
unaware of the benefits or burdens given to him or her. Second was its 
determination that, despite the symbolic significance of providing 
food and fluids to seriously ill persons, AAHN should be classified as 
a medical treatment similar to other life-sustaining technologies, thus 
allowing them to be refused. Third, regarding the subject of cost-
effectiveness, it remarked that the level of benefit a treatment provided 
in relation to the cost of that treatment was a matter of serious 
concern. The Guidelines asserted that medical treatments providing 
only marginal benefit were to be evaluated according to the potential 
good received by the patient. For example, if a medical treatment 
merely assisted in the prolongation or suspension of life with no 
possibility for a cure or meaningful recovery, such a treatment would 
likely not be cost effective. Thus based upon the expense of a 
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particular treatment, the Guidelines ultimately determined: “if a 
treatment does not benefit individual patients or promote social well-
being, then it cannot be worth its costs.”223 Fourth in its consideration 
of “quality of life” judgments, the Guidelines rejected any outside 
assessment that concluded a patient’s poor condition made him or her 
valueless to society. Nevertheless, they did encourage competent 
individuals to make quality of life determinations upon which to base 
their treatment decisions.224 

Under the specific circumstances of the irreversibly unconscious 
patient, the Hastings Center found itself in somewhat of a bind. On the 
one hand, they hesitated to advocate any treatment decisions based 
upon someone’s assessment of a patient’s quality of life, because such 
judgments could too easily be manipulated. On the other hand, they 
also refused to accept the opposite approach which demanded that no 
quality-of-life judgments be made at all for persons without decision-
making capacity. In addition, they were uneasy about making no 
decision for incompetent patients, because “a failure to do so may 
condemn some patients to lives of indignity, pain, or burden that no 
person with decisionmaking capacity would choose.”225 Basically, an 
interpretation could be made that the Hastings Center was uncertain of 
its policy regarding the treatment of irreversibly unconscious patients; 
however, their position illustrated that such a decision contained many 
complex factors, particularly when quality-of-life judgments were 
involved. 

When placed together, these four elements within the Hastings 
Center document at most slant decisively toward withholding or 
withdrawing AAHN from irreversibly unconscious patients; at the 
very least, they beg the question. Given that the PVS patient is 
considered irreversibly unconscious, he would by definition be unable 
to experience any benefit from AAHN. Second, the continued 
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provision of treatment to patients who received no benefit from it 
could certainly be considered a waste of valuable resources; even if it 
was argued that PVS patients received some benefit from AAHN, it 
still might not be enough to warrant its continued provision. Third, the 
Guidelines at least intimated that a refusal to make quality of life 
judgments on patients without decision-making capacity could leave 
them to subsist in an undignified, painful or burdensome condition 
that no competent person would desire.226 Finally, because the 
Guidelines determined that AAHN should be categorized as a medical 
treatment instead of an aspect of normal care, no impediments existed 
to deny written advance directives, a surrogate decision-maker, or a 
court order from refusing food and fluids to irreversibly unconscious 
patients. In summary, the Hastings Center Guidelines constituted a 
valuable resource for both medical professionals and the public for the 
purpose of evaluating treatment choices; however, despite its attempt 
to stay impartial regarding the care of irreversibly unconscious 
patients, it did not completely conceal its preferences. While not as 
straight-forward as the 1986 AMA opinion on withholding or 
withdrawing medical treatment to irreversibly unconscious patients, it 
did, for all intents and purposes, maintain the belief that such an action 
was permissible. 

 
1988 Position of the American Academy of Neurology 

Prior to Cruzan, the clearest and most concise statement on the 
decision to provide or withhold/withdraw AAHN from the PVS 
patient was delivered by the American Academy of Neurology 
(AAN).227 The AAN document was divided into four sections. It 
addressed the current state of medical knowledge pertaining to the 
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PVS condition, the medical classification of AAHN, the justification 
of the decision to provide or withhold/withdraw treatment, and other 
practical considerations. Little more than a staccato outline, the policy 
statement of the AAN delivered a point by point synopsis of the major 
beliefs of the neurological community regarding the condition of the 
PVS patient and the advisability of providing AAHN to them. While a 
few physicians and neurologists objected to the AAN position 
statement, it was generally accepted and ultimately contributed to the 
conclusions of other medical studies on the subject.228 

Regarding the PVS patient, the AAN position essentially presented 
as nearly conclusive several important aspects of their physical 
condition. First, according the current body of scientific and medical 
knowledge and according to their experience, the PVS patient existed 
in a state of eyes-open unconsciousness with no level of awareness 
either of himself or of the surrounding environment. Interestingly, 
despite existing in a state of complete unawareness, the AAN did not 
consider the PVS patient to be terminally ill. They stated that as long 
as the provision of food and fluids were maintained, the PVS patient 
would be able to survive indefinitely.229 Second, unlike the 1983 
President’s Commission and other findings, the AAN concluded that 
PVS patients lost the ability to chew and swallow commensurate with 
the damage to the cerebral cortex, thus, to preserve their lives, the 
PVS patient relied completely upon artificial means of food and fluid 
provision.230 Finally, the AAN asserted that the existence of the PVS 
patient was necessarily completely free of pain and suffering. Their 
conclusions were based upon clinical observation, new medical 
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scanning technology, e.g., positron emission tomography, and 
primarily because the lack of a functioning cerebral cortex rendered a 
patient incapable of experiencing pain and suffering.231 

Equally significant to the AAN formulation of treatment policy 
regarding the PVS patient was their classification of food and fluid 
when provided enterally or parenterally. The AAN position 
unequivocally considered AAHN to be a medical treatment that could 
be withheld or withdrawn upon the request of the patient or surrogate 
in the same manner as any other medical treatment. They stated that 
“when a patient is unconscious, both a respirator and an artificial 
feeding device serve to support or replace normal bodily functions that 
are compromised as a result of the patient’s illness.”232 The reasoning 
of the AAN was three fold. First, the provision of AAHN was not a 
treatment that could be casually provided; it required sound medical 
judgment, expertise and monitoring. Second, the AAN believed that 
like other clearly defined and easily deliverable medical treatments, 
e.g., chemotherapy and insulin injections, the provision of AAHN, 
though uncomplicated and simple to deliver, nonetheless constituted a 
medical treatment and required professional monitoring. Third, as 
noted in earlier documents, the AAN concluded that treatments 
providing no benefit to the patient can be ethically removed. They 
decided that “medical treatment, including the medical provision of 
artificial nutrition and hydration, provides no benefit to patients in a 
persistent vegetative state, once the diagnosis has been established to a 
high degree of medical certainty.”233 

In the final analysis, the AAN believed that, given the proper 
amount of time for clinical observation, an accurate diagnosis of PVS 
could be reached; and when the expressed wishes of the patient or 
surrogate indicated that no further medical treatment be delivered, it 
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was medically and ethically permissible to discontinue the provision 
of AAHN.234 The continued provision of AAHN to a patient in a PVS 
condition would be, in their estimation, simply an example of 
maintaining life at all costs; they likewise believed that the consensus 
of medical professionals had rejected this type of healthcare 
philosophy. Based upon the respect due a patient’s right to self-
determination, his or her ultimate well being, and the fact that AAHN 
provided no appreciable benefit, the AAN concluded that its 
determination stood on solid ground.235 The impact of the AAN 
position on the care and management of PVS patients was strong: 
first, because it was the official position of a major neurological 
organization; and second, because it remained consistent with earlier 
medical conclusions on the subject, particularly in its classification of 
AAHN as a medical treatment. The only drawback to the AAN 
document was its lack of supportive data with which to corroborate its 
assertions regarding diagnosis or prognosis.236 
1990 AMA Council Report on the Persistent Vegetative State 

The final major document of consequence concerning the decision 
to provide or withhold/withdraw AAHN to PVS patients was the 
report by the Council on Scientific Affairs and Council on Ethical and 
Judicial Affairs of the AMA.237 The primary thrust of the 1990 AMA 
report was fundamentally geared towards a scientific, not an ethical, 
analysis. Using the most current information available, the report 
mainly discussed the clinical factors indicating a PVS condition, the 
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capacity of medical science to reliably diagnose permanent 
unconsciousness, and some of the legal ramifications that 
accompanied decisions to withhold or withdraw AAHN. The attention 
given to this document is important because of its scientific merits, but 
also because it represented the height of medical knowledge regarding 
the PVS condition and the latest example of medical policy before the 
Cruzan decision of June 25, 1990.238 

From their research, the 1990 AMA report focused largely upon the 
scientific evidence used to diagnose PVS. It described the 
characteristic progress of the PVS as an illness that generally 
progressed from an initial coma to a chronic state of unconsciousness. 
Further, other symptoms included total unconsciousness and complete 
cognitive loss, while at the same time exhibiting a cyclical wake and 
sleep cycle. Due to advances in medical scanning technology, e.g., 
positron emission tomography (PET), clinicians were able to more 
easily distinguish PVS patients from those suffering from a locked-in-
syndrome; using PET, clinical scientists discovered that the cerebral 
metabolic rate of locked-in patients was significantly higher than that 
of a PVS patient. Regarding the likelihood of recovery, the AMA 
report concluded that based on the scientific evidence available, the 
prognosis for recovery became increasingly rare after weeks, at most, 
had passed. They discovered that patients who didn’t show signs of 
consciousness within three to six months were exceedingly unlikely 
ever to return to consciousness.239 They indicated the overwhelming 
rarity of a return to consciousness in the following statement: 

Even in young persons who have experienced head trauma, a 
conservative criterion for the diagnosis of PVS would be observed 
unawareness for at least 12 months. Cognitive recovery after 6 months 
is vanishingly rare in patients older than 50 years. If the handful of 
reported occurrences of cognitive recovery in patients with PVS are 
divided by the total estimated number of PVS cases in this country, 
the odds of recovery are less than 1 in 1000. The risk of prognostic 
error from widespread use of the above criterion is so small that a 
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decision that incorporates it as a prognostic conclusion seems fully 
justifiable.240 

Two other elements of the 1990 AMA report are also worth 
mentioning. Regarding the issue of pain and suffering, the AMA 
report supported earlier medical findings and studies that concluded 
the PVS patients lacked the physical capacity to experience any 
sensation, much less pain and suffering. Based upon this 
determination, the report completely dismissed any arguments 
alleging that the removal of a ventilator or AAHN caused pain or 
discomfort to those from whom it was removed. The report concluded 
that “pain cannot be experienced by brains that no longer retain the 
neural apparatus for suffering.”241 Similarly, the 1990 AMA report 
also affirmed the determination categorizing AAHN as a medical 
treatment that could, according to the wishes of the patient or 
surrogate, be discontinued in permanently unconscious patients. 
Drawing from the 1989 opinion of the Council for Ethical and Judicial 
Affairs,242 the AMA basically reiterated its 1986 statement that 
declared the ethical legitimacy of a decision to forego life-prolonging 
medical treatment when the patient existed in a permanently 
unconscious but non-dying condition. 

In conclusion, the significant documents of the medical community 
all led gradually but inexorably towards the position that AAHN 
might be discontinued when a patient had been carefully examined 
and ultimately diagnosed to be in a PVS condition.243 Both the 1983 
President’s Commission and the 1987 Hastings Center Guidelines 
were more circumspect in their conclusions, while the documents 
issued from the major medical organizations were much more direct. 
Fundamentally, the principles that guided the formulation of medical 
policy regarding the PVS patient were intended to promote both a 
greater respect of patient’s right to determine his own medical care, as 
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well as the concept that the purpose of medicine was to benefit, and 
not significantly burden, the patient. These values were largely 
realized in the recognition of patient self-determination and the desire 
of medical professionals to promote medical treatment as a tangible 
benefit. The philosophy of medical professionals basically rested upon 
a credo that maintained that the purpose of medical practice was at 
best to cure illness, and, at the very least, to provide relief from pain 
and suffering. According to the medical documents discussed in this 
section, the provision of AAHN to PVS patients accomplished neither 
of these goals. Thus from the medical perspective, by the early 1990s, 
the dilemma of providing AAHN to PVS patients had nearly reached 
the culmination point. The factors surrounding the Cruzan case had 
already entered mainstream medical discussions, and the outcome 
would ultimately serve to cement their position.244  
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Part II 

Nancy Cruzan and the Dominance of Patient Autonomy 

 
THE CRUZAN CASE AND AMERICAN MEDICAL OPINION 

The consequences of the Cruzan decision were at once a simple 
escalation of a process that began with the Quinlan decision in 1976, 
and at the same time, a watershed for medical opinion surrounding the 
decision to provide or withhold/withdraw AAHN from PVS patients. 
The importance of the Cruzan case to health care decision making for 
incompetent patients, particularly to the decision whether to provide 
or withhold/withdraw AAHN from a PVS patient, rested upon two 
principal factors: focus and opportunity. First the Cruzan case was 
narrowly focused upon one central issue: could a state demand a 
“clear and convincing” evidentiary standard from those requesting the 
removal of AAHN from a PVS patient so the patient could die. In 
addition, the focus was completely centered upon the provision of 
AAHN alone: Nancy Cruzan, unlike Karen Quinlan, was sustained 
specifically by the provision of AAHN rather than a ventilator and 
AAHN. Second, because the Cruzan case was the first of its kind to be 
heard by the U.S. Supreme Court, it became a landmark case that 
greatly influenced medicine, law and ethics. The potential impact of 
the decision by the U.S. Supreme Court to review the Missouri case 
upon the medical arena and the American public cannot be 
underestimated. The result of Cruzan v. Director, Missouri 

Department of Health ultimately served to generate within mainstream 
American medical thought and practice something that lower legal 
decisions regarding the care of PVS failed to accomplish, namely, the 
establishment of a national basis from which the obligations and limits 
of care for PVS patients could be grounded.245 In the final analysis, 
Cruzan provided the legal footing, although not immediately 
recognizable to some medical professionals, which permitted patients 
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to refuse unwanted life-sustaining medical treatments, including 
AAHN.246 

 
Medical Condition and Prognosis for Recovery 

In the interest of brevity, and because Nancy Cruzan’s medical 
condition has already been addressed in an earlier chapter, her medical 
condition and prognosis for recovery will only be cursory here. By 
late 1990, Nancy Cruzan had lived in a PVS condition for what was 
rapidly approaching eight years. During that time, either negligible or 
no improvement in her physical condition had been noticed by 
medical professionals.247 For the last three years of her life, Dr. James 
Davis, Nancy’s treating doctor, had daily recorded her condition as 
“persistent vegetative state.” During the November 1990 trial held in 
Missouri, the one that ultimately permitted her gastrostomy tube to be 
removed once and for all, Dr. Davis listed the medical care she 
received: “enemas, turning in bed, cream for rashes, phenobarbital, 
Valium, artificial tears, gastrostomy tube feeding.”248 Regarding her 
day-to-day existence, he related the following: “she sleeps, blows 
bubbles, and gurgles; her eyes are open without tracking; she moans, 
has contractions, and wets the bed; her mouth emits a very foul odor 
and she has bleeding gums.”249 Under questioning Dr. Davis testified 
that he believed Nancy would remain in a PVS condition indefinitely 
and that continuing to maintain her life did not serve her best 
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interests.250 The opinion of Dr. Davis highlighted the majority opinion 
of most medical professionals from the initial probate trial in 1987 
through her eventual death in December 1990. 

 
The Cruzan Decision and the Opinion of American Physicians 

The reaction of medical professionals regarding the outcome of the 
Cruzan case was both wide-ranging and varied in scope, and nearly 
unanimous in opposition to the court decisions that required her 
continued feeding. Based upon the rulings of numerous higher courts 
and the determinations of several medical organizations, most medical 
professionals regarded not only the evidentiary standard of Missouri, 
but also the very idea of maintaining a PVS patient’s life through the 
provision of AAHN, contrary to sound medical practice or even 
common sense.251 To most medical professionals, despite the very real 
possibility that the U.S. Supreme Court would rule in favor of the 
Missouri interpretation, the outcome of the Cruzan case still came as 
somewhat of a shock. According to the judgment of many, the U.S. 
Supreme Court should have reversed the ruling of the Missouri court 
largely because, in their estimation, the decision to provide or 
withhold/withdraw AAHN from PVS patients had already been laid to 
rest as a true medical dilemma.252 The opposition of medical 
professionals to the Cruzan decision came from several sources of 
contention: (1) the affront to the dignity of the PVS patient, (2) the 
refusal of the court to allow family members to make decisions for 
their unconscious loved ones, (3) the cost of maintaining an 
irreversibly unconscious patient indefinitely, and (4) the impact of the 
legal decision upon a physician’s ability to treat the patient according 
to his or her best medical judgment. In the end, the common thread 
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that connected these objections to the Cruzan decision was based upon 
an obstacle it caused, whether real or perceived, to the medical 
professional’s ability to care for the patient according to his or her best 
judgment. 

An objection often cited to advocate the withholding or withdrawal 
of AAHN from the PVS patient was based upon the concept of human 
dignity. Essentially, in the latter half of the 1980s, the conclusion 
reached by the major medical organizations and a significant majority 
of health care professionals was that an existence in an irreversibly 
unconscious condition constituted a hopeless condition which did not 
require the application of life-sustaining technology to maintain.253 
Therefore, from a medical standpoint, given the circumstances in 
which an irreversibly unconscious patient or his or her surrogate 
expressed the desire to forgo life-sustaining treatments, including 
AAHN, such medical interventions could be withdrawn or withheld. 
The Cruzan decision only reinforced the conclusion among medical 
professionals that a PVS patient lived a meaningless existence utterly 
devoid of human dignity, which basically constituted a fate worse than 
death.254 

One of the factors that contributed to this outlook was the use of 
the term “vegetative” to describe the irreversibly unconscious patient. 
Since the initial decision of Drs. Jennett and Plum to define eyes-open 
unconsciousness as the persistent vegetative state in 1972, the concept 
of the PVS patient as a “vegetable” or similar uncomplimentary term 
entered the consciousness of medical professionals and the public 
alike.255 While nearly any attempt to define irreversible 
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unconsciousness in a more palatable manner may have been doomed 
to failure from the start, the label used for nearly twenty years to 
describe the irreversibly unconscious patient effectively conveyed the 
impression that the PVS condition lacked the requisite dignity due a 
human being.256 The testimony of the witnesses who came forward 
after the U.S. Supreme Court decision, offering new evidence 
revealing Nancy’s perception of irreversible unconsciousness, 
centered completely upon the issue of dignity and the idea of a 
vegetative existence. According to the statements provided by the new 
witnesses regarding Nancy’s intentions regarding medical treatment in 
the event of incompetence, she described to them that she did not want 
to live as a vegetable.257 In fact, in the aftermath of Cruzan, a 
recurring goad used to promote a greater public recourse to advance 
directives raised the specter of a vegetative existence. This idea can be 
clearly observed in the following statement: 

Everyone agrees that she will never wake up. Instead, the court denied 
Nancy’s parents the right to remove the feeding tube because Nancy 
failed to leave clear instructions that this is what she would want. 
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Careless of her. Without such instructions the court saw no reason to 
override the Missouri court’s presumption that people would prefer 
being vegetables to being dead, although it’s hard to find anyone who 
would…If we don’t guess right about our state’s requirements, we 
may end up like Nancy Cruzan: subject to the mindless application of 
whatever technologies can extend our lives.258 

The use of the term “vegetative” has thus been used to demonstrate 
the revulsion many people, including medical professionals, have felt 
at the prospect of an irreversibly unconscious existence. Ultimately, 
the position that many medical professionals settled upon was the 
belief that an existence prolonged by medical technology was not in 
the best interests of the PVS patient and that he would be better off 
dead.259 

During the height of the commentary surrounding the Cruzan 
decision, another indignity-centered objection leveled by medical 
professionals was based upon the belief that maintaining the life of a 
PVS patient was analogous to the indefinite imprisonment of such 
patients. Only a few months before the U.S. Supreme Court handed 
down its landmark decision in June 1990, one physician commented 
upon this commonly held belief and the ramifications of the Supreme 
Court ruling in the following statement: “here, then, is the tragic irony 
of our technological successes: some people now fear living more than 
dying because they dread becoming prisoners of technology. The 
Supreme Court will either alleviate or exacerbate this situation by its 
decision in the Cruzan case.”260 Most medical professionals had long 
ago concluded that the surest way to respect the patient was to respect 
his treatment choices.261 Thus, a mandate requiring the provision of 
AAHN to Nancy Cruzan against her wishes and the wishes of her 
parents was interpreted as the height of forced indignity. 
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After Cruzan, the concept of medical imprisonment through the use 
of life-sustaining technology remained a primary objection to the 
continued provision of AAHN to PVS patients. A respected 
neurologist connected with the Cruzan case commented that “in my 
opinion, when the diagnosis of PVS has been well established, and 
there are loving caring parents who know the patient well, the 
presumption…should be to follow the views of the family…To do 
otherwise is to imprison thousands of patients who are vegetative or 
otherwise severely brain-damaged as hostages of medical 
technology.262 The consequences of this alleged technological 
imprisonment were most clearly illustrated in the attempt of one 
physician to imagine a PVS patient’s reaction should he become 
aware of his medical condition and the treatments employed to sustain 
life. Drawing heavily from the principle of patient autonomy and the 
indignity associated with forced medical treatment, Ronald Cranford 
utilized this objection when he indirectly asked people to imagine 
Nancy Cruzan’s reaction to having her irreversibly unconscious life 
sustained. He asserted that: 

No matter what the Court says about preservation of life, potential for 
abuse, and states’ rights, I am convinced that Nancy Cruzan would cry 
out in horror if she were ever made aware of her mindless, 
dehumanizing existence. She would be even more appalled (as we all 
would be) if she knew the ordeal her parents have been through trying 
to do what Nancy would have wanted.263 

Closely related to the general reaction of medical professionals 
towards irreversibly unconscious patients was the concern exhibited 
on behalf of family members. The Cruzan decision was widely 
denounced by medical professionals because it did nothing to alleviate 
the pain and suffering endured by the family members of PVS 
patients. The greatest cause of dismay, however, was the court’s 
decision to uphold a ruling that marginalized the family’s capacity to 
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choose or refuse medical treatments for their incapacitated loved ones. 
Because the U.S. Supreme Court upheld the Missouri evidentiary 
standard in cases involving the removal of life-sustaining medical care 
from incompetent patients, it restricted medical professionals in 
Missouri and like-minded states from following the directives of 
family members when the patient’s wishes were not clearly 
delineated.264 The ruling in Cruzan was a source of genuine concern 
for medical professionals, because once the decision-making capacity 
of family members or other surrogates was completely dismissed,265 
physicians had to decide upon the level of treatment they would 
provide to severely incapacitated patients in the event that specific 
instructions were not left for their review. One commentator remarked 
that in this situation a physician either followed the dictates of Cruzan 
and thus caused more pain and suffering to the patient and family, or 
he ignored the ruling and placed himself at significant legal risk.266 In 
the immediate aftermath of Cruzan, many medical professionals 
considered themselves and the family members of PVS patients to be 
trapped by the ruling. Another commentator remarked that: 

The recent Supreme Court ruling in Cruzan v. Missouri leaves 
vulnerable patients and families captive to medical treatments in 
hopeless cases, in that it allows states to enact laws forbidding the 
withdrawal of life-sustaining treatment unless a patient has previously 
provided ‘clear and convincing’ evidence stating that life-sustaining 
measures should be withheld. New York States’ highest court recently 
issued a similar ruling. As the Cruzan decision shows, patients are not 
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the only ones held hostage by such laws. Families and health 
professionals also find their efforts to have a voice in treatment 
decisions for incompetent patients thwarted.267 

Taken as a whole, physicians and other medical professionals 
seemed to be more willing to accept the noble motives of family 
members regarding treatment decisions for incapacitated loved ones 
than the Missouri court. The general consensus of medical 
professionals in the wake of Cruzan concluded that, barring instances 
in which family members were not acting in good faith towards their 
incapacitated loved ones, or when their decisions were clearly not in 
the best interests of the patient, family members should be permitted 
to make treatment decisions for their incapacitated loved ones.268 In 
this regard medical professionals recognized that most states agreed 
with this position. The ruling of the U.S. Supreme Court was specific 
to states with a clear and convincing evidentiary standard e.g., 
Missouri and New York, and as a result their decision did not 
formulate a standard generally applicable to the entire nation.269 In the 
end, medical professionals chose to focus their attention on the wider 
ramifications of the court ruling for the rest of the country instead of 
its narrow application to Missouri and New York. In addition, the 
aftermath of Cruzan also highlighted the necessity of greater 
communication between physicians and their patients regarding life-
sustaining treatments in the event of incapacity, as well as the 
formulation of advance directives.270 

The third objection of physicians and other medical professionals 
to the Cruzan decision revolved around the serious expenditure of 
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money and medical resources on patients who, according to their 
calculations, could receive minimal or no benefit from its provision. 
The reported cost to maintain Nancy Cruzan’s life, not all of which 
was related to AAHN provision, ranged from $112,000 to $130,000 
per year; the state of Missouri declared that it would continue to 
provide for her care as long as she lived.271 Despite the willingness of 
Missouri to assume the cost of Nancy’s treatment, however, many 
medical professionals protested, saying that expenditure of money and 
resources on this level could not be justified for a patient who, in all 
likelihood, would never regain consciousness.272 The expense of 
maintaining the lives of PVS patients, as well as other incompetent 
individuals, was a serious consideration before the circumstances 
surrounding Nancy Cruzan brought it to the fore, and it continues to 
be discussed in every field connected with medicine to the present 
day. The rising cost of health care has driven medical administrations 
and insurance providers to seek any plausible means possible, for 
example, greater use of advance directives, increased utilization of 
hospice care, and the reduction of futile care, to make medical care 
more cost effective. Interestingly, all of these methods have thus far 
met with less-than-satisfactory results. Two noted physicians who 
examined the economic issues of health care reported findings from a 
study that indicated why a meaningful reduction of medical costs at 
the end of life was not entirely hopeful. They concluded that: 

None of the individual studies of cost savings at the end of life 
associated with advance directives, hospice care, or the elimination of 
futile care are definitive. Yet they all point in the same direction: cost 
savings due to changes in practice at the end of life are not likely to be 
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substantial. The amount that might be saved by reducing the use of 
aggressive life-sustaining interventions for dying patients is at most 
3.3 percent of the total national health care expenditures.273 

In the final analysis, the difficulty experienced by medical 
administrations and insurance providers to contain health care cost 
only increased the pressure upon those attempting to justify the 
provision of AAHN to PVS patients. A significant number of medical 
professionals seriously questioned, and finally rejected, the use of life-
sustaining treatment for those about whom it was largely believed 
were better off dead.274 Considering that the potential benefit gained 
by the provision of AAHN to PVS patients seemed to be exceedingly 
small, the majority of physicians concluded that expenditures of this 
kind ultimately wasted precious medical resources that were needed 
elsewhere for patients who could actually benefit from them.275 Not 
long after Cruzan, the 1991 case of Helga Wanglie most clearly 
exemplified, among other things, the frustration experienced by 
medical professionals regarding the wasteful expenditure of money 
and medical resources.276 While the most immediate life-sustaining 
treatment maintaining her life was a ventilator rather than AAHN, the 
expenses she incurred over the seventeen months she was treated 
approached $800,000. The high level of expenditure for an 
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irreversibly unconscious patient prompted nearly everyone connected 
with health care decision making to question exactly where the limits 
of treatment lay in terms of cost. While cost was not the only reason 
for the majority medical opinion in this case, given the circumstances 
of her condition, the conclusion reached by most medical 
professionals was that the extravagant use of medical resources on 
Helga Wanglie was ultimately unjustified because consciousness 
could not be restored.277 

The dilemmas caused by the expense of modern health care has 
been steadily growing for a variety of factors, only one of which is the 
long-term care required by PVS patients. The contribution of the 
Wanglie case to this issue was simply to center the attention of 
medical professionals and those in related fields upon the major cost 
associated with providing what many deemed to be futile life-
sustaining treatments to patients who were judged incapable of 
benefiting from them. Thus many people began to ask just how much 
Americans were willing to spend on indefinitely maintaining the lives 
of irreversibly unconscious individuals. Two noted physicians placed 
the question in the larger context of public review. They stated that, 
“the public and its elected representatives can draw their own 
conclusions about whether it is appropriate to spend $1 billion to $7 
billion yearly for patients in a vegetative state.”278 In reality, the idea 
of limiting health care spending at the end of life has proven easier to 
talk about in theory than to implement in practice. 

The fourth objection of medical professionals towards the Cruzan 
decision centered upon the impact the legal decision would have on a 
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physician’s ability to treat the patient according to his or her best 
medical judgment. At the bottom line, the impact of Cruzan was both 
good and bad in the estimation of most medical professionals. In the 
minds of many, there were basically three unfortunate aspects to the 
decision. The first centered almost exclusively on the fact that Nancy 
Cruzan would be forced to continue to receive AAHN to sustain her 
life.279 In this instance, the U.S. Supreme Court upheld the Missouri 
judgment that it had an unqualified interest in the preservation of life 
and, in the absence of clear and convincing evidence to the contrary, 
the feeding tube must remain.280 The second envisioned the potential 
for additional Missouri residents who lacked clear and convincing 
evidence of their treatment choices to end up in a similar condition as 
Nancy. Basically, in the event that a Missouri resident was unfortunate 
enough to land in a situation similar to Nancy Cruzan without leaving 
specific instructions regarding life-sustaining medical treatment, he 
could be forced to have his life maintained in a PVS condition.281 The 
third speculated that a possible result of Cruzan might involve 
physicians and patients making premature decisions to withhold 
potentially beneficial treatments because, in the event that the 
patient’s condition did not improve, they might still be forced to 
continue using it.282 In each case, the primary objection to the Cruzan 
decision was grounded upon the complaint that both the professional 
judgment of medical personnel and the determination of family or 
other surrogate decision makers were being impeded from acting in 
the patient’s best interests. Joanne Lynn and Jacqueline Glover 
addressed the effect of Cruzan upon medical professionals shortly 
after the U.S. Supreme Court’s decision. They commented: 

How can one be a health care professional in Missouri today? What 
does one say to the family of a very sick elderly person? Does one 
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actually acknowledge that every life-sustaining treatment must be 
provided unless the person left very specific, formal advance 
directives declining specific life-extending interventions? Or does the 
responsible health care provider just continue to serve patients well 
and ignore the potential adverse force of the law? Must one try so hard 
to avoid being trapped in the cycle of treatment that long-shot 
treatments are simply not offered? Health care professionals can 
hardly be expected to pretend that following the Supreme Court’s 
Cruzan analysis will not hurt patients and families. If they generally 
simply refuse to follow Cruzan, instead relying on good sense and 
family wishes, they place themselves at substantial risk.283 

Beyond the difficulties the Cruzan decision imposed upon Nancy 
Cruzan and the residents of Missouri, medical professionals also 
recognized, with relief, that from a wider perspective the ruling 
contained several positive aspects. The first important result from 
Cruzan was the determination that, based on a liberty interest 
grounded in the Fourteenth Amendment, competent patients had a 
right to refuse life-sustaining treatments.284 Within the right to refuse 
treatment, the Court also settled the often debated question regarding 
the classification of AAHN; they concluded that no significant legal 
difference existed between other life-sustaining medical treatments 
and the provision of AAHN. Therefore, the right of a competent 
patient to refuse medical treatment also included the right to refuse 
life-sustaining AAHN.285 Although this ruling of the Court did, for all 
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intents and purposes, clarify the legal issues surrounding the 
classification of AAHN, not all medical professionals found it easy to 
view the provision of food and fluids on par with other medical 
treatments. More than one survey of physicians demonstrated that a 
significant minority of medical professionals continued to view the 
removal of AAHN from seriously debilitated persons as abandonment 
and a direct cause of discomfort.286 One survey conducted after 
Cruzan discovered the following: 

Most national guidelines and court cases agree that decisions about 
forgoing enteral and parenteral nutrition and hydration should be 
governed by the same ethical and legal principles that guide decisions 
about forgoing other kinds of life-sustaining interventions. Our 
respondents, however, were divided in their opinions about the 
appropriateness of forgoing artificial nutrition and hydration. 
Although across professions only a minority (12%) believed that 
‘disconnecting a feeding tube is killing the patient,’ a sizable 
proportion (42%) agreed that ‘even if life supports such as mechanical 
ventilation are stopped, food and water should always be continued. 
Nurses (46%) and surgical attending physicians (45%) were more 
likely to believe that food and water should always be continued than 
were house officers (36%) or medical attending physicians (34%).287 

On the other hand, many of the reservations held by medical 
professionals in this regard were explained away by charges of 
incorrect medical knowledge, the symbolic meaning of artificially 
supplied food and fluids, legal fears, and so on.288 

The second important result of Cruzan, particularly for 
incompetent patients, recognized that the right to refuse medical 
treatments remained with a patient despite his or her incompetence. 
Some objections were leveled against this interpretation of the Court 
by commentators who claimed that the decision made little sense from 
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a self-determination standpoint. They argued that ascribing the right to 
make health care decisions to patients incapable of making any 
decisions at all involved an inherent inconsistency. Despite this 
objection, however, the Court decided in favor recognizing the wishes 
of the incompetent patient, even after he or she became incompetent. 
The Court declared that incompetent individuals keep their right to 
refuse medical treatment through advance directives, and that their 
treatment choices could be exercised by a surrogate decision maker.289 
Hence, the U.S. Supreme Court, unlike the Missouri court, placed a 
strong emphasis on the effectiveness of advance directives to provide 
evidence of a patient’s treatment preferences. In addition it endowed 
patients with legal power in the event that the patient became unable 
to exercise an advance directive personally.290 

Third, although the U.S. Supreme Court ruled in favor of 
Missouri’s contention that AAHN could only be withdrawn from 
Nancy Cruzan with the presentation of clear and convincing evidence 
to support her desire to remove the feeding tube, medical professionals 
acknowledged that the ruling would ultimately produce beneficial 
results. In the first place, as noted previously, the Court’s decision 
only affected Nancy Cruzan and the residents of Missouri.291 
Therefore, because the Cruzan Court allowed the different states to 
promulgate their own safeguards for the withholding or withdrawal of 
AAHN from incompetent patients, the states could, and normally did, 
require a much less stringent standard than did Missouri. In fact, as 
one commentator noted, “outside of Missouri and New York, no court 
has denied permission to withdraw treatment in a situation like that in 
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290While the Missouri court held that Nancy Cruzan’s right to refuse medical treatment 

was personal to her and therefore no one could exercise it for her, the U.S. Supreme Court, 
specifically in the opinion of Justice O’Connor addressed the idea of surrogate decision 
makers. George Annas noted that “Justice O’Connor gave special emphasis to an issue the 
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decision maker, and she noted that the Cruzan decision ‘does not preclude a future 
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appointed surrogate’.” In: George Annas, “Nancy Cruzan and the Right to Die,” supra note 
269 at 670, 672. 
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on the U.S. Supreme Court’s Cruzan Decision,” New England Journal of Medicine 
(September 6, 1990), 323(10), 686. 
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the Cruzan case. Indeed, even under a clear and convincing evidence 
standard, other courts have found the kind of evidence that was 
offered regarding Cruzan’s wishes sufficient to establish a desire not 
to have treatment.”292 The lesson ultimately learned from Cruzan was 
that, although the Court did uphold Missouri’s requirement of clear 
and convincing evidence, it did not forbid other states from 
demanding a less exacting standard; in many respects it even 
encouraged less stringent standards. One physician commented that 
“The Court upheld the state laws that have gone further than Missouri 
in recognizing the right to refuse life-sustaining treatment and called 
into question some laws limiting that right.”293 

Second, because the Court endorsed the advance directive as a 
method of providing clear and convincing evidence of a patient’s 
wishes, many medical professionals hoped the Cruzan ruling would be 
the catalyst the public needed to formally record their own treatment 
preferences in the event of incompetence. Furthermore, the Court’s 
advocacy of advance directives prompted medical professionals 
themselves to encourage their colleagues to discuss life-sustaining 
treatment options with their patients and to help them prepare advance 
directives for themselves. Basically, after the dust had settled from the 
Court’s ruling in Cruzan, most medical professionals realized that, on 
the broad scale, nothing significant in law or medical practice had 
truly changed. On the contrary, the Court’s decision had largely 
solidified several long-debated issues like the classification of AAHN 
and the role of surrogate decision-makers.294 Bryan Jennett 
commented that: 

Indeed it considered that it had enlarged the right to refuse treatment 
in many respects. It pointed out how few of the 130 cases that had 
gone to court for limiting life-sustaining treatment had resulted in the 
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family’s conclusion about the wishes or best interests of the patient 
being challenged. Also, that no person had ever been found legally 
liable for withdrawing life-sustaining treatment without court 
permission…As a spur to this, the Patient Self-Determination Act was 
enacted within months of the Cruzan decision and became law in 
November 1991.295 

Ultimately, the Court settled the issue of AAHN provision to PVS 
patients so well that, within a few short years, it would almost 
completely cease to be a significant ethical issue debated among 
physicians and other medical professionals. 

 
The Care of the PVS patient after Cruzan 

Although Cruzan was the high water mark for the ethical issue of 
AAHN provision to PVS patients, several events occurred after the 
case that demonstrated the further development of medical thought 
and practice regarding the care of the PVS patient. The legislative 
response to Cruzan was promulgated more quickly than the medical 
response; however, both produced definitive statements that affected 
the care of incompetent patients. The legislative action sparked by 
Nancy Cruzan’s predicament attempted to address the glaring need for 
the American public to produce solid evidence that would clearly 
delineate their treatment preferences in the event of incompetence. 
Because the U.S. Supreme Court emphasized the capacity of advance 
directives to provide the required evidence of a patient’s treatment 
choices, a primary focus of state and federal legislators, as well as 
medical professionals, was the development and implementation of 
advance directive legislation with which to promote and protect 
patient autonomy in medical decision making. The most significant 
result of this effort was realized in the 1990 Patient Self-
Determination Act sponsored by Senators John C. Danforth of 
Missouri, Daniel P. Moynihan of New York, and Representative 
Sander Levin of Michigan. The Act mandated that all medical 
facilities reimbursed by Medicaid or Medicare, for example, hospitals, 
hospices, extended care facilities, HMOs, and home-care services, 
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have an advance directive policy and that they inquire of all patients 
whether they have an advance directive.296 

In terms of the medical response to Cruzan, several less extensive 
efforts were undertaken by different medical disciplines and 
organizations to provide position statements on the condition and care 
of the PVS patient.297 However, the definitive medical response to the 
treatment of PVS patients in the aftermath of Cruzan was ultimately 
realized in the 1994 Multi-Society Task Force on PVS (MSTF). The 
assignment undertaken by the interdisciplinary group of medical 
professionals working on the task force was to collect and examine the 
available medical and neurological data regarding the vegetative state 
for the purpose of defining the condition, delineating its clinical 
aspects, and indicating the likelihood of recovery.298 Because four of 
the five organizations comprising the task force were neurological in 
nature, the document possessed the gravitas necessary to serve as a 
foundation for almost any future subject or uncertainty regarding the 
PVS condition. Hence all medical, legal, ethical and social 
considerations, among others, could be examined through the data and 
conclusions of the MSTF.299 

While the 1990 Patient Self-Determination Act and the 1994 Multi-
Society Task Force represented the most significant developments of 
American medical thought and practice, several additional factors 
must also be placed under consideration to provide a more complete 
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picture of the medical position regarding the care of PVS patients post 
Cruzan. The first noteworthy consideration, besides the two most 
significant, was the Helga Wanglie case and the two important 
ancillary issues surrounding it: (1) the problem of futility and (2) 
whether or not medical professionals were obliged to administer futile 
treatments when the family of an incompetent patient requested it. 
And second, a brief consideration will touch upon the decision to 
provide or withhold/withdraw AAHN from PVS patients as a waning 
issue in the debate between medicine and ethics and the transition of 
American medical thought and practice to the issues of physician-
assisted suicide and euthanasia. 

 
1990 Patient Self-Determination Act (PSDA) 

Primarily, the circumstances surrounding Cruzan have been 
credited as the driving force behind the decision to enact the PSDA.300 
Based upon the principles of autonomy and patient self-determination, 
and spurred onward because of the experience suffered by the Cruzan 
family, the PSDA was constructed to ensure that other patients did not 
find themselves in a predicament similar to Nancy without the 
capacity to direct their own treatment preferences. The outcome of 
Cruzan demonstrated to nearly all Americans the consequences of 
failing to pursue some method of advance planning that clearly 
indicated their treatment decisions when they became incompetent. 
Hence Cruzan sparked the formulation of federal legislation that 
attempted to address the question of how to protect the patient’s desire 
to direct his or her own treatment preferences when he or she became 
incompetent. Through the enactment of the PSDA, the legislators and 
their advisors ultimately determined that the best way to uphold the 
principle of patient autonomy and to decide upon the aggressiveness 
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of treatment for an incompetent patient was through the use of 
advance directives.301 

To promote the widespread use of advance directives the PSDA did 
not actually require patients to have advance directives themselves; it 
did, however, mandate all federally reimbursed medical facilities and 
health care providers to provide written documentation that would 
inform patients of their legal rights according to existing state laws, 
thereby allowing them to create an advance directive for 
themselves.302 Information concerning the purpose, logistics and 
limitations of advance directives given to patients was focused on 
three interconnected categories: “(1) a description of individual’s 
rights under state law to make decisions about medical care, including 
the right to accept or refuse treatment; (2) a description of the content 
and purpose of advance directives authorized under existing state law 
or court cases; (3) a description of providers’ policies and procedures 
concerning advance directives.”303 Armed with information on their 
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state’s advance directive policy, patients were subsequently advised to 
indicate their own treatment preferences either in the form of an 
instruction directive, e.g., living will, values history, medical directive, 
or in the form of a proxy directive like the durable power of 
attorney.304 

Overall, the attempt by the PSDA to protect and promote patient 
self-determination was received as potentially beneficial by many in 
the medical, legal, and ethical fields; some hoped they would be the 
necessary catalyst which would begin a long-awaited and greatly 
anticipated public drive to complete advance directives.305 However, 
from the outset, many medical professionals commented upon the 
general difficulties inherent in medical decision making for 
incompetent patients, as well as the specific difficulties presented by 
the concrete application of advance directives. Nearly from the outset, 
medical professionals realized the difficulties inherent in the PSDA 
that went well beyond the surface of a well-intentioned legislative act; 
in short, medical professionals understood that the widespread 
implementation of advance directives needed more than a law 
ordering medical facilities to ensure people had the proper information 
about advance directives and that they comprehended them. Among 
the various problems faced by the PSDA, one of the most basic 
pertained to the small percentages of people actually employing them. 
By the early 1990s, the trend long observed by medical professionals 
clearly showed that while people had heard of advance directives like 
the living will, very few had actually taken the step to complete 
one.306 The tendency of the public to express approval towards the 
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concept of patient self-determination through the vehicle of advance 
directives, but to refrain from formally recording their own 
preferences perplexed medical professionals; as a result, many were 
skeptical about the PSDA’s chances of success in this regard.307 On 
the other hand, it caused some to comment that the implementation of 
the PSDA was, in fact, an overdue awakening to the reality that 
notoriously low numbers of patients actually had completed an 
advance directive. They stated that: “The Patient Self-Determination 
Act represents a fundamental change in the approach to advance 
directives in the United States. Enactment of this legislation is an 
acknowledgment that a purely voluntary approach to the promotion of 
advance directives has been unsuccessful.”308  

From the outset, the successful implementation of the PSDA lived 
up to the difficulties envisioned by some medical professionals. 
Factors like cost, the disinterest or discomfort of medical 
professionals, the intellectual ability of patients to comprehend 
advance directive terminology, and the minimal use of directives, to 
name a few, all contributed to reveal the underlying complexity of a 
policy that advocated advance directives. Many of the comments 
aimed at the PSDA and advance directives centered upon the 
realization that they were much more complicated to implement than 
had been originally thought.309 Based upon analysis of the scarce 
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empirical data available that attempted to quantify the effectiveness or 
failure of advance directives, some medical professionals questioned 
the belief that they were the ideal method upon which decisions about 
the treatment of incompetent patients should be based.310 In all 
fairness, however, because the PSDA had only been in operation 
within the health care system for a relatively short amount of time, it 
was much too early to make a conclusive judgment on its ultimate 
importance. The major limitations of, and objections to, the PSDA and 
advance directives that medical professionals commented upon were 
mainly divided into structural, practical and ethical categories. 

First, according to one group of medical professionals, the PSDA 
legislation itself contained several limitations within its structure that 
ultimately hindered its effectiveness. Among the issues either 
overlooked or dismissed by the PSDA were the following: 

First, the law does not specify that physicians must discuss advance 
directives with patients; this task could be delegated to an admissions 
clerk. Second, the law relies on inpatient facilities to perform a 
function that many believe should take place primarily in the 
outpatient setting. Third, with the exception of the provision of the law 
that applies to health maintenance organizations, the law does little to 
encourage the preparation of advance directives before the need for 
hospitalization or long-term care arises. Fourth, patients who most 
need to discuss their treatment preferences – those who are acutely ill 
and immediately in need of life-sustaining interventions – may be 
unable to do so because of their illness…Finally, although the law 
requires health care institutions and the federal government to engage 
in public education, this provision of the law is not supported by any 
specific funding.311 

Hence, although the PSDA attempted to provide an atmosphere 
conducive to the widespread completion of advance directives, the 
elements for which it failed to allow would likely serve to curtail its 
overall success. The absence of physicians in discussions about 
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advance directives seemed particularly glaring.312 An important 
question that needed to be considered by those constructing the 
PSDA, as well as the medical staff implementing it, was the 
following: if the formulation of advance directives was so important, 
was the best place for them to be presented to the public at the 
admissions desk with a person the patient has likely never met and 
who probably lacked the necessary expertise to explain the 
alternatives?313 Considering the observation that most patients 
involved in medical decision making waited for their physician to 
broach the topic of end-of-life treatment, the absence of a patient’s 
physician when the positive and negative aspects of particular 
treatment were discussed and recorded would be inexplicable.314 
Likewise, discussions about treatment preferences during the 
admission process could often be a very inopportune moment, or even 
much too late for a particular patient. Several commentators very 
frankly remarked that in all likelihood, one of the worst times for 
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patients to enter into a discussion about advance directives would be 
in the stressful environment of a hospital admission process.315 
Finally, the requirement to implement a significant health care 
mandate that would ultimately affect a vast amount of patients without 
also providing specific funding seemed calculated to achieve a less 
than satisfactory result. 

The practical difficulties that arose from the implementation of 
advance directives were often cited by medical professionals who 
questioned their effectiveness. The most pervasive criticism, although 
not always specifically stated, was the sheer complexity of the attempt 
to record informed, clear, accurate, uncoerced advance directives for 
all Americans regardless of educational, cultural, or socio-economic 
backgrounds. In fact, the complexity inherent within the proper 
implementation of advance directives lies at the heart of nearly every 
practical difficulty experienced by medical professionals. What may 
have at first seemed like an elegant solution to the problem of health 
care planning for incompetent patients became much more involved 
underneath the surface.316 The problems associated with advance 
directives, therefore, raised the question about whether or not they 
actually contributed to or inadvertently obscured the decision-making 
process for incompetent patients. 

Among the practical problems associated with the completion of 
advance directives, the most important concerned the patient. Serious 
questions were raised concerning the patient’s ability to comprehend 
the directives presented to him or her. Based upon a relatively recent 
study conducted in Maryland, many people found the language used in 
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their statutory advance directive form confusing; as high as twenty 
percent of those surveyed experienced trouble with the wording of 
every question on the form.317 If the language used for advance 
directive forms or the educational materials that explained the forms 
presented such a high level of difficulty for many patients, the 
accuracy of a patient’s preferences would be called into question; in 
fact, the entire system could be considered educationally biased.318 
The educational challenge for medical professionals and 
administrators in their effort to ensure that a patient was properly 
informed of his or her treatment choices was daunting on many levels. 
Two significant problems concerned the amount of teaching required 
to adequately educate patients regarding their rights and treatment 
choices and what individual patients from different backgrounds 
would actually hear. As one commentator stated: 

The target audience comprises individuals and groups with different 
experiences of the health care system. Information on advance 
directives will inevitably be filtered through the audience’s preexisting 
knowledge about hospital and nursing home care. If you are elderly, 
for example, you may expect that the doctors and nurses will do the 
best they can to care for you, and that you really don’t have much to 
do with any of what goes on in that process. If you are poor and 
accustomed to obtaining care in public hospitals and clinics, you may 
assume that the system is looking for any excuse to deprive you of 
care and save itself money…Such preconceived notions will probably 
inform subjects’ perceptions of advance directives more than any 
booklet, or videotape on the topic.319 
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Materials,” Journal of Family Practice, 31 (1990), 533-538. Some physicians advocated 
making advance directives easier by simplifying the written process and giving more weight 
to verbal conversations, i.e., Greg A. Sachs, M.D., “Increasing the Prevalence of Advance 
Care Planning,” Hastings Center Report, Special Supplement (November-December 1994), 
24(1), S15. However, considering the complexity inherent within decision making for 
incompetent patient, the question was raised whether this approach was even plausible. 

318Ibid., at 15. See also: Dallas M. High, Ph.D., “Families’ Roles in Advance Directives,” 
Hastings Center Report, Special Supplement (November-December 1994), 24(6), S17. 

319Rebecca Dresser, J.D., “Advance Directives: Implications for Policy,” supra note 308 
at S4. See also: Maria J. Silveria, M.D., Albert DiPiero, M.D., Martha S. Gerrity, M.D., and 
Chris Feudtner, M.D., “Patients’ Knowledge of Options at the End of Life: Ignorance in the 
Face of Death,” Journal of the American Medical Association (November 15, 2000), 284(19), 
2487-2488. These commentators stated: “First, no group of patients knows enough about end-
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Another example of the difficulties intrinsic to advance directives 
pertained to the degree in which the patient wanted his or her advance 
directives followed. While the popular assumption could conclude that 
once a patient made his or her preferred choice for treatment, it should 
be strictly followed, as one group of physicians indicated, this belief 
might not always be in the best interests of the patient.320 
Interestingly, in a study conducted among dialysis patients, the 
patients themselves were divided about how much leeway physicians 
and surrogates should have in their treatment decisions. The study 
showed that a majority of patients decided that their physician and 
surrogate should have at least some room with which to make 
decisions deemed in their best interests.321 Within this framework, 
therefore, another factor was thrown into the mix, namely, the 
principle of patient well-being; Ashwini Sehgal, et al., showed that 
even if an advance directive were completed by a patient, he might not 
want it strictly followed in the event that a trusted physician or 
surrogate decided that choosing another treatment option was 
justifiable for the patient’s good. Several questions were raised by this 
new wrinkle in advance directive use. Among them were the 
following: (1) By what gauge are patients, surrogates or physicians to 
follow in the decision to depart from an advance directive? (2) How 
specific can advance directives be made to limit departures from a 
patient’s advance directive, and, further, is it even possible to cover 
every eventuality? (3) How severely is autonomy and patient self-
determination compromised by a decision-making model that can be 
overridden according to the belief of surrogates and physicians?322 

                                                                                                                   
of-life care (if our goal is to inform all patients fully), not even those with better 
socioeconomic situations or higher educational levels. Second, having patients go through the 
exercise of composing or signing an advance directive appears an insufficient means of 
educating patients about options in end-of-life care.” 

320Ashwini Sehgal, M.D., Alison Galbraith, Margaret Chesney, Ph.D., Patricia 
Schoenfeld, M.D., Gerald Charles, M.D., and Bernard Lo, M.D., “How Strictly Do Dialysis 
Patients Want Their Advance Directives Followed? Journal of the American Medical 
Association (January 1, 1992), 267(1), 59. 

321Ibid., at 61. The percentages were as follows: 39% “no leeway,” 19% a “little leeway,” 
11% “a lot of leeway,” 31% “complete leeway.” 

322Ibid., at 62. Ashwini Sehgal, M.D., et al., ultimately concluded that no single patient 
could foresee every eventuality regarding healthcare decision making. Therefore, they 
commented that it was in the patient’s best interests to discuss with his or her physician and/or 
surrogate the amount of leeway they might have when unforeseen decisions confront them. 
See: Jeremy Sugarman, “Recognizing Good Decisionmaking for Incapacitated Patients,” 
supra note 311 at S11-S12. See also: Dan W. Brock recommended that a three-fold decision 
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From the point of view of medical professionals and/or surrogate 
decision makers, the perceived well being of an incompetent patient 
has at times conflicted with the autonomous decision of an 
incompetent patient who expressed his opinion in the form of an 
advance directive. During these occasions, the particular 
circumstances in which the incompetent patient existed has played a 
large role in the determination of which principle prevailed in the end. 
One commentator noted the narrow parameters normally used for this 
type of choice: “analysis of individual cases revealed two situations in 
which directives were not followed: when the preference in the 
directive was too restrictive to allow care that the family or provider 
believed to be appropriate at the moment of the illness, or when the 
family or provider did not believe the preferred care would be 
beneficial.”323 While the ultimate motivation of physicians and 
surrogates who dismissed the incompetent patient’s directives in favor 
of another treatment choice seemed to be based upon the good of the 
patient, medical professionals were aware of the dangers inherent in 
stepping over the lines too blithely. Too great an emphasis on a 
patient’s advance directive could lead to a situation in which greater 
consideration is shown towards a piece of paper rather than the real 
needs of the patient. Additionally, as one commentator remarked, 
“asking patients ‘how strictly they want their advance directive 
followed’ forces the patient to cover all bases and address an almost 
infinite number of possible variations.”324 

                                                                                                                   
making standard be used: “the first, the Advance Directives Principle, states that when there is 
an advance directive with instructions or statements of the patient’s wishes that clearly and 
directly addresses the decision at hand, the decision should follow that directive. When there 
is no advance directive, the Substituted Judgment principle should be used, which directs the 
surrogate to use available knowledge of the patient and his or her values and wishes to 
attempt to decide as the patient would have decided in the circumstances that now obtain if 
the patient were competent. When the surrogate lacks any knowledge of the patient or the 
patient’s wishes that bear on the decision at hand, the Best Interests Principle then directs the 
surrogate to choose the alternative that best promotes and protects the patient’s 
interests…Thus in many real decisions, surrogates must use a combination of advance 
directives, substituted judgment and best interests reasoning – the stronger and more decisive 
the evidence of the patient’s wishes, the more weight should be given to advance directive 
and substituted judgment reasoning.” In: Dan W. Brock, “Good Decisionmaking for 
Incompetent Patients,” supra note 309 at S9. 

323Marion Danis, M.D., “Following Advance Directives,” Hastings Center Report, 
Special Supplement (November-December 1994), 24(6), S21. 

324James G. Adams, M.D., “Advance Directives,” (Letters), Journal of the American 
Medical Association (April 8, 1992), 267(14), 1920. 



 374 

Finally, the PSDA and advance directives have received criticism 
on ethical grounds as well; among the many ethical questions, several 
are important to consider. First, some physicians and bioethicists have 
argued that the brain damage suffered by a patient could so completely 
disrupt his or her psychological continuity that the patient for all 
intents and purposes became a different person from the one who had 
earlier completed advance directives for health care. An example of 
this scenario was illustrated when a formerly competent patient 
entered the severe stages of Alzheimer’s disease or other seriously 
debilitated condition. In this situation, some medical professionals 
questioned whether or not directives formulated when a person was 
competent actually applied when he or she became incompetent 
because their preferences might have completely changed in the 
interim.325 Linda Emanuel attempted to clarify the uncertainties 
inherent in medical decision making when patients suffer serious brain 
injury or deterioration in the following statement: “In contrast to some 
previous interpretations, advance directives, therefore, should not be 
understood to be about what a wishless person would have wanted if 
they could have a wish. Rather, advance directives are about what a 
person did want in advance, and the directives that we honor concern 
the surviving interests of the patient.”326 Second, advance directives 
drew fire from those who argued that they did not possess the 
necessary flexibility to address the multitude of situations that could 
potentially be experienced by the incompetent patient. The ethical 
issue in this situation revolved around the possibility that the directive 
of an incompetent patient conflicted with treatments his or her 
physician or surrogate considered to be in the best interests of the 
patient. Under these circumstances, the thorny question to be 
answered was whether or not one should follow the patient’s directive 
under the principle of autonomy or to dismiss the patient’s written 
guidelines and act in the best interests of the patient.327 

                                                 
325Edmund D. Pellegrino, M.D., “Ethics,” supra note 303 at 354. 
326Linda L. Emanuel, M.D., Ph.D., “What Makes a Directive Valid?” Hastings Center 

Report, Special Supplement (November-December 1994), 24(6), S27. Here Dr. Emanuel 
draws from the following: Allen E. Buchanan and Dan W. Brock, Deciding for Others: The 
Ethics of Surrogate Decision Making (Cambridge University Press, New York, 1989), 152-
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327Dan W. Brock, “Good Decisionmaking for Incompetent Patients,” supra note 309 at 
S10. 
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A third ethical issue debated by medical professionals concerned 
the extent of care that could be demanded by incompetent patients. 
Specifically, this question considered whether or not an incompetent 
patient, through the use of his advance directive, could demand care 
the physician or surrogate considered to be medically futile treatment. 
While medical professionals were not obliged to provide patients with 
treatments they considered harmful, ill-advised or futile, they might 
choose to do so on compassionate grounds.328 One commentator 
recommended that the patient’s goals be a determinative factor when 
an incompetent patient requests a futile intervention. He suggested, “if 
a patient or the patient’s surrogate and the physician disagree about 
the goals of care, the patient or surrogate’s goals should prevail. If the 
physician and patient agree upon the goals, but the physician does not 
believe it is possible to achieve them, despite apparent inconsistency 
with an advance directive, treatment may be withheld.”329 A final 
example of the ethical issues surrounding advance directives centered 
upon the importance given to the welfare of those other than the 
incompetent patient. Dan Brock remarked that while consideration 
was given to the interests of those surrounding the incompetent patient 
when it was clear that the patient would have done so, in the absence 
of such an indication by the incompetent patient, the extent to which 
the consideration of others could dictate medical treatment choices 
became far more controversial. Under the parameters in which such an 
idea was entertained, issues such as the financial interests of the 
family and the allocation of allegedly scarce medical resources, to 
name a few, could all be weighed against the expressed desires of the 
patient.330 
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329Marion Danis, M.D., “Following Advance Directives,” supra note 322 at S22. See also: 
Erol Onel, “Advance Directives,” (Letters), Journal of the American Medical Association 
(April 8, 1992), 267(14), 1920. From the standpoint of the physician, Mr. Onel remarked that, 
“Physicians should not be forced to take part in advanced care directives if they are contrary 
to their own moral beliefs…a physician should never be forced to bow to the will of a patient 
with whom he or she disagrees.” 

330Dan W. Brock, “Good Decisionmaking for Incompetent Patients,” supra note 309 at 
S10. See also: Edmund D. Pellegrino, M.D., “Ethics,” supra note 303 at 355. He commented 
upon the dangers to the patient when other interests gain too large a foothold in healthcare 
decision making. He stated: “Properly used advance directives can be of significant help to 
patients, families, and physicians in treatment decisions when patients become incompetent. 



 376 

Regardless of the difficulties experienced by medical professionals 
due to the PSDA and advance directives, nearly all recognized that it 
was too early to accurately assess their effectiveness or failure. An 
almost universal comment among medical professionals several years 
after the PSDA indicated that insufficient evidence existed about any 
aspect of advance directive use to even begin a discussion regarding 
its success or failure. The veritably unanimous conclusion of medical 
professionals indicated that significantly more empirical data needed 
to be gathered before any true determination could be made. Probably 
the single most perplexing issue surrounding the PSDA was the failure 
of the bulk of the American public to complete a personal advance 
directive. Medical professionals, bioethicists and other interested 
groups remained perplexed that the apparent conceptual approval of 
advance directives had not translated into widespread use. The failure 
of the American public to complete advance directives on a large 
scale, coupled with the increasing awareness of their complexity, 
constituted the most significant objections to their efficacy. The lack 
of response to advance directives resulted in immediate attempts to 
more clearly and simply formulate them, as well as more wide-ranging 
attempts to discover the root of the apparent disinterest. Ultimately, 
medical professionals and the American public continued to be 
committed to the principles of autonomy and self-determination in 
health care decision making.331 The PSDA/advance directives system 
was one platform upon which patient self-determination and improved 
patient-physician communication could at least make a beginning. At 
the conclusion of a conference to assess the efficacy of the PSDA and 

                                                                                                                   
Improperly used, they can become instruments not of patient preferences but of economic 
purpose, family bias, or physician’s values.” 

331One study conducted to examine the relationship of patient incompetence to decisions 
to withhold life-sustaining treatments seemed to indicate that the patient’s autonomous 
decision making capacity through advance directives were not always followed when the 
question to provide or withhold life-sustaining treatment were made. They noted the 
application of quality of life judgments to bear heavily upon decision making: “A likely 
explanation for the strong association between patient incompetence and a decision to 
withhold treatment is that physicians and family members consider meaningfulness of 
survival as well as probability of survival when deciding about life-sustaining 
treatments…The frequent withholding of treatments from incompetent patients could be 
judged as a failure to use individual autonomy as the guiding principle in such decisions.” In: 
Laura C. Hanson, M.D., M.P.H., Marion Danis, M.D., Elizabeth Mutran, Ph.D., Nora L. 
Keenan, M.P.H., “Impact of Patient Incompetence on Decisions to Use or Withhold Life-
Sustaining Treatment,” The American Journal of Medicine, 97 (September 1994), 239-240. 
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advance directives, one group of commentators summed up their 
findings: 

In sum, advance care planning offers an appealing possibility of 
maintaining control over medical treatment decisions even at a time 
when one has become incapacitated. For this reason we must come to 
understand the actual performance of this process, how it could be 
improved or disseminated, and how it affects the lives of patients. 
Although it is far too early to say with any certainty, the ultimate 
importance of the Patient Self-Determination Act may well lie not in 
its promotion of formal instruments for advance directives, but in its 
power to enhance communication between physician and patient 
regarding treatment, especially at the end of life. Such conversations 
stand an excellent chance of producing treatment decisions that both 
honor patients’ dignity and improve their medical care.332 

 
The Case of Helga Wanglie and the Current State of the Futility 

Debate 

Helga Wanglie was an 85-year-old woman from Minnesota who 
entered the hospital in December 1989 because of a broken hip. 
Complications to her condition arose when she suffered respiratory 
failure and required the use of ventilatory support to survive. From 
January to May, several attempts were made to wean her off of the 
ventilator sustaining her life; however, they ultimately failed. In May 
1990 she suffered irreversible brain damage from a heart attack and 
entered a state of unconsciousness. Mrs. Wanglie’s situation did not 
improve over the ensuing months, and she was subsequently 
diagnosed to be in the PVS. As stated earlier in this project, Mrs. 
Wanglie was dependent upon both mechanical ventilation and AAHN; 
however, the most immediate life-sustaining intervention that 
maintained her life was the mechanical ventilator. After it became 
clear to the medical staff that Mrs. Wanglie was not going to improve 
and that, in their estimation, the life-sustaining interventions 
maintaining her vital functions were ineffective towards a goal of 
recovery, they suggested to her family that the treatments be removed. 
Mrs. Wanglie’s family refused on the grounds that “physicians should 
not play God, that the patient would not be better off dead, that 

                                                 
332Joan M. Teno, M.D., Hilde Lindemann Nelson, and Joanne Lynn, M.D., “Advance 

Care Planning: Priorities for Ethical and Empirical Research,” Hastings Center Report, 
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removing life support showed moral decay in our civilization, and that 
a miracle could occur.”333 Because the Wanglie family wanted the 
hospital to continue the provision of mechanical ventilation and 
AAHN, and because they exhibited no inclination to consider other 
health care options such as a transfer to a medical facility willing to 
continue Mrs. Wanglie’s care, the medical staff attempted to have the 
court appoint an independent conservator to determine the 
appropriateness of her treatment.334 The judge eventually concluded 
that no independent conservator could provide a better assessment of 
Mrs. Wanglie’s treatment desires than her husband. Helga Wanglie 
died several days after the court’s decision with her mechanical 
ventilation and AAHN still connected and functioning. 

The case of Helga Wanglie attracted commentators who favored 
the decision to maintain her life,335 as well as those who opposed it;336 
however, of greater importance to American medical thought and 
practice was the further discussion on the significant issues it raised. 
To begin with, no medical and legal case exemplified the subject of 
futility like the one involving Helga Wanglie and her family.337 The 
fact that, unlike Nancy Cruzan, Mrs. Wanglie could not even breathe 
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without assistance added weight to the allegation that continued 
provision of treatment was futile, against her wishes, and a waste of 
precious medical resources. Intimately linked with the question of 
futility were two interrelated issues: (1) the types and limits of medical 
treatment that could be demanded by surrogate decision makers for 
incompetent patients; (2) questions regarding the obligations and 
limits of a medical professional’s duty to administer medical 
treatments to incompetent patients, particularly when such treatments 
were considered futile. The following pages briefly address the three 
interconnected issues comprising the futility debate that were raised 
by the Wanglie case. 

The awareness of futility as a potential guide to medical decision 
making that was discussed earlier in this project, particularly in the 
formulation by Schneiderman, et al., reached new heights with the 
Wanglie case. Although the provision of mechanical ventilation and 
AAHN enabled Mrs. Wanglie to receive the physiological benefit of 
maintaining her life, nearly all medical professionals recognized that 
the life-sustaining treatments given to her would not be an effective 
means to facilitate her return to consciousness. Despite this, however, 
a definitive judgment that declared Mrs. Wanglie’s treatment futile 
was not certain, especially in light of the patient’s or surrogates’ goals. 
Although from a broad perspective a concept of futility was readily 
accepted as potentially quite valuable to medical decision making, a 
large part of the problem with futility was the complexity that 
appeared just below the surface. For various reasons, e.g., the plurality 
of patient values, physician value judgments, the possibility of 
misdiagnosis, etcetera, it soon became evident that objective criteria 
upon which to base a declaration of futility were nearly impossible to 
establish. In the circumstances surrounding the Wanglie case, her 
family’s judgment of the medical treatments sustaining her life were 
valuable and effective because they sustained her life; the value 
judgment of the medical staff considered them useless because they 
could not restore her to a conscious state.338 The subjectivity of patient 
and physician value judgments towards the treatments given to the 
patient rendered the declaration of futility nearly meaningless, except 
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in the narrowest of circumstances.339 Even Schneiderman’s attempt to 
provide objective criteria from which to base a futility principle was 
suspect. He asserted that a treatment could be considered futile if it 
had failed in the last 100 cases.340 However, because the possibility of 
error existed from misdiagnosis, incorrect prognosis, or a fault in the 
medical information used to make the determination in the first place, 
the claim of objectivity was made somewhat circumspect.341 
Ultimately, because of value judgments and the often times difficult 
task to achieve certainty in diagnosis or prognosis, the only available 
avenue in which a value-free determination of futility could be made 
was based upon physiologic futility. However, as one commentator 
stated, at best physiologic futility only applied to a small number of 
patients for whom no medical intervention would have an effect. 
Hence even Helga Wanglie’s treatment, which maintained her life, 
could not be considered physiologically futile, because she was able to 
breathe and assimilate nourishment with its provision.342 
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The formal response of the AMA regarding the application of 
futility in medical decision making was issued in March 1999.343 First, 
the AMA document acknowledged the subjective nature of futility 
determinations and the various attempts to provide a workable 
definition of futility that had been formulated over the past decade an 
a half. Next, the AMA proposed its own futility standard, which it 
called the fair process for considering futility cases. The goal of the 
AMA document was to combine the best aspects present in the 
previous attempts to define futility while at the same time 
acknowledging the reality that a totally objective declaration of futility 
was virtually impossible to achieve.344 The AMA stated that this 
approach was the preferred method to declare futility, because ideally 
it would be based on a fair process between the involved parties that 
would involve representation and even arbitration, instead of an 
imposed definition that dictated policy to the involved parties. 
Ultimately, the AMA intended each medical institution to establish 
within itself the parameters for the fair process approach from which 
declarations of futility could be grounded.345 

The AMA proposal was initially comprised of four steps upon 
which a common understanding of futility could be deliberated and 
resolved between patient or surrogate and physician. Second they 
described two additional steps upon which the exploration of possible 
alternatives could be considered when the differences between the 
interested parties were considered irreconcilable. Finally, the last step 
of their proposal was put in place in the event that no accord could be 
reached. The stages of the fair process for considering futility cases 
were presented by the AMA in the following order: (1) Step one 
counted on the establishment of good-faith deliberations between 
patient or surrogate and the medical staff prior to the onset of a 
debilitating illness. These discussions were intended to arrive at both a 
mutual understanding of what would comprise futile medical care and 
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a mutually acceptable understanding of what would comprise the 
limits of medical care under these circumstances. In the event of 
irreconcilable differences between patient or surrogate and the 
medical staff, the AMA recommended that provisions be made at this 
early stage for a transfer to another medical facility to avoid conflicts 
later on; (2) Step two encouraged the patient or surrogate and the 
physician to engage in decision making at the patient’s bedside, taking 
into consideration any relevant outcomes data regarding the patient’s 
illness, as well as the patient’s goals for treatment that were hopefully 
discussed earlier; (3) Step three involved the assistance of a patient 
consultant or representative to help facilitate discussions between the 
patient or surrogate and the medical staff, regarding any conflicts that 
had arisen; (4) Step four recommended that any irreconcilable 
differences be presented to the medical facility’s ethics committee or 
other institutional grievance board. Because step four was the last in-
house attempt to reconcile the conflicting parties before more drastic 
action would be taken, the AMA was quick to point out that the 
committee was to provide an open and conducive atmosphere from 
which the patient or surrogate could fully present his position; (5) Step 
five, under the assumption that the ethics committee decided in favor 
of the patient or surrogate, provided for the transfer of a new physician 
within the institution to assume the duties left by the original 
physician; (6) Step six, conversely considered the possibility of 
transferring the patient to a more receptive medical facility if the 
ethics committee decided in favor of the physician; (7) Finally, and 
most interestingly, as a last resort, step seven concluded that under the 
circumstances in which the physician and ethics committee considered 
further medical treatment futile and the patient could not be 
transferred to a different facility, the intervention in question could be 
withdrawn.346 

Under the fair process, the position of the AMA thus attempted to 
be as accommodating as possible to the treatment desires of patients 
and surrogates and to honor their goals regarding treatment. The fair 
process to determine futile care was weighted as heavily as possible 
towards the desires of the patient or surrogate; nevertheless, the AMA 
decided that patients did not have the right to demand treatment that 
had been considered futile in the eyes of the attending physician(s) 
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and most medical professionals involved in the case. They concluded: 
“When the physician’s primary purpose of the treatment seems to be 
to prolong the dying process without much benefit to the patient or 
others with legitimate interest, this will be taken into account among 
fairly heard perspectives, and may become determinative but only if 
all available physicians in all institutions share this perspective.”347 In 
the final analysis, the AMA document effectively set the parameters 
for the futility debate rather loosely. The AMA concluded that medical 
futility was too difficult to define objectively and that it was an 
intrinsically value-laden concept; therefore, the only option open was 
to employ the fair process method. Not all conflicts between patients 
and medical professionals would be erased by the application of the 
fair process method; however, it seemed to be an attempt that 
provided, at least on paper, the best solution possible to a thorny 
problem.348 

The drive within medicine and society to allow and encourage 
patient participation in medical decision making reached an obstacle 
in the Wanglie case. While professional medical organizations had 
long promulgated and confirmed the right of physicians to withhold or 
withdraw medical treatments that had been considered inappropriate 
as they related to the specific circumstances encountered by the 
individual patient, the Wanglie case set a precedent that seriously 
questioned such an assertion.349 The zone of conflict revolved around 
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the limits, if any, set upon the right of a patient to demand medical 
care and the obligation of physicians to accede to any and all requests 
of patients. In short, if a patient or surrogate insisted on a particular 
treatment, did the physician have the obligation to provide it in all 
circumstances? It was, as another commentator noted, “a growing 
ethical conflict between the autonomy of the physician and of the 
patient.”350 On one side of the fence were those medical professionals 
who, although not necessarily supportive of the decision by Mrs. 
Wanglie’s family to demand continued provision of a mechanical 
respirator and AAHN to maintain her life, nevertheless did not agree 
with the decision by the Hennepin County Medical Center to attempt 
the legal removal of Mr. Wanglie as her surrogate decision maker. 
These medical professionals were much more inclined to focus their 
attention on the beliefs of the Wanglie family regarding the Helga 
Wanglie’s medical preferences and accede to their interpretation of 
her wishes.351 One pair of commentators concluded that, in specific 
circumstances, life-sustaining medical treatment could be demanded 
by patients or surrogates, even if most people would disagree with 
their choice. Based upon the scientific certainty that a particular 
treatment was not physiologically futile and that the patient or 
surrogate regarded it as valuable, such requests for treatment, they 
declared, were fundamental and therefore should be administered. 
They stated that: 

The key is that some interests of patients and surrogates may be 
recognized as fundamental. Even if a majority would not consider the 
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treatment worth pursuing, the majority might recognize the 
importance of the minority’s claim. Life-prolonging care is 
fundamental in this way; certain non-life-prolonging care may be as 
well. If the care is perceived as fundamental, then it should be part of 
the social covenant between society and the profession. In such cases, 
as in ones involving life-prolonging treatment, if (1) there is an 
ongoing patient-physician relationship, (2) no other physician will 
take the case, (3) the clinician is competent to provide the care, and (4) 
the funding is equitable, the licensed professional who is given a 
monopoly over the control of life should be expected to promise to use 
that technology when patients or surrogates ask for it.352 

The only alternative available in their estimation would be to 
permit physicians to unilaterally declare a patient “better off dead” 
despite the fact that the medical intervention supporting his or her life 
was not burdensome and that the patient and his or her surrogate 
considered it worthwhile.353 

On the other side of the fence were those medical professionals 
who believed that a patient’s right to demand medical treatment did 
not include futile treatments. While most medical professionals 
acknowledged a patient’s right to choose the medical interventions he 
wanted to receive as well as those he decided to reject, many medical 
professionals did not consider a patient’s or surrogate’s desire to 
receive futile medical treatments something that a physician was 
obliged to provide. What is more, they considered such demands by 
patients or surrogates to be an assault on the dignity of the medical 
profession itself.354 In terms of the Wanglie case, many medical 
professionals did not consider the continued provision of life-
sustaining technology appropriate for the maintenance of mere 
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biological life. In fact, several were distressed that the health care 
providers at Hennepin County Medical Center did not do the 
responsible thing and withhold what they considered to be medically 
inappropriate treatments from her.355 Other arguments employed by 
this group of medical professionals against the provision of 
mechanical ventilation and AAHN to Helga Wanglie included the 
prohibitive cost associated with maintaining a patient like Helga 
Wanglie and the possibility that the Wanglie family had ulterior 
motives beyond her expressed wishes to have her life prolonged.356 In 
the end, a common sentiment among medical professionals was that a 
great deal of time, effort, understanding, and patience was expended 
by the medical staff in caring for Helga Wanglie and attempting to 
explain to her family the hopelessness of her condition so that the 
medical treatments could be withdrawn. The Wanglie case led some 
commentators in this camp to focus on what the American public and 
the medical profession could learn from what they considered to be a 
misuse of medical technology and medical professionals. They stated 
that “it is our hope that in the future patients and providers who want 
‘everything done’ will direct their efforts and emotional energies, not 
to useless treatments that serve only to magnify suffering and threaten 
human dignity, but toward treatments that work to the maximum 
benefit of the patient.”357 

In the final analysis, the futility debate and the wrangling over 
patient versus physician autonomy reached a plateau with the 
statement of the AMA. Their decision, although not as yet grounded 
upon legal precedent, concluded that if no other accommodation could 
be reached, medical interventions deemed futile by the attending 
physician(s) and the administration of the facility could be withheld or 

                                                 
355Nancy S. Jecker, Ph.D., and Lawrence J. Schneiderman, M.D., “When Families 

Request That ‘Everything Possible’ Be Done,” Journal of Medicine and Philosophy, 20 
(1995), 147. 

356Steven H. Miles calculated her medical bills to be over $700,000. Others projected 
higher estimates. In: Steven H. Miles, M.D., “Interpersonal Issues in the Wanglie Case,” 
Kennedy Institute of Ethics Journal (March 1992), 2(1), 65. Jecker and Schneiderman 
questioned the motivations of the Wanglie family in: Nancy S. Jecker, Ph.D., and Lawrence J. 
Schneiderman, M.D., “When Families Request that ‘Everything Possible’ Be Done,” supra 
note 354 at 150-151. See also: Ronald E. Cranford, M.D., “Helga Wanglie’s Ventilator,” 
supra note 337 at 23; Steven H. Miles, M.D., “Informed Consent for ‘Non-Beneficial’ 
Medical Treatment,” supra note 276 at 514. 

357Nancy S. Jecker, Ph.D., and Lawrence J. Schneiderman, M.D., “When Families 
Request That ‘Everything Possible’ Be Done,” supra note 354 at 160. 



 387 

withdrawn. The Wanglie case dealt specifically with a person in a 
PVS condition; and while some medical professionals considered PVS 
patients to be one of the instances in which the futility of continued 
treatment was certain, the value judgments inherent in futility 
arguments made even that determination somewhat shaky.358 The 
decision of the AMA concluded that patient self-determination in 
health care decision making did indeed have limits. On the other hand, 
the purview of a patient’s autonomy remained broad, despite the 
limitation placed on his ability to demand treatment. 

 
1994 Multi-Society Task Force on PVS 

As already indicated in this project, the landmark MSTF document 
was the most significant medical consensus statement to address the 
characteristics, etiology, epidemiology, pathology, related conditions, 
and prognostic likelihood for recovery of the PVS condition. It was 
the fruit of several years’ worth of study and research by prominent 
neurologists, pediatricians and neurosurgeons, and it constituted the 
apex of medical understanding regarding all aspects relating to the 
PVS condition. More importantly to the topic of this discussion, 
however, it set the standard for medical opinion regarding the future 
care of PVS patients.359 Based upon the serious lack of published 
material on the PVS condition after the MSTF document was released, 
the ultimate result of its findings was to put to rest the medical 
dilemma surrounding the decision to provide or withhold/withdraw 
AAHN from PVS. Although new medical knowledge or insight could 
potentially revive the question regarding the care for PVS patients, 
from the medical perspective the MSTF document, in effect, became 
the headstone that marked the grave of what was once a hotly debated 
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topic in medical decision making. Because the technical aspects of the 
MSTF document were heavily examined earlier in this project, the 
examination here will only briefly touch upon the specific statements 
within the document that affected American medical thought and 
practice regarding the care of the PVS patient. 

One of the most important conclusions in the MSTF document was 
the distinction made between the persistent vegetative state and the 
permanent vegetative state. The vegetative state was defined by the 
MSTF as “a clinical condition of complete unawareness of the self and 
the environment, accompanied by sleep-wake cycles with either 
complete or partial preservation of hypothalamic and brain-stem 
autonomic functions.”360 The addition of the term “persistent” was 
intended to indicate a state of prolonged unconsciousness that 
continued for at least one month from the traumatic or nontraumatic 
brain injury. Although recovery from a persistent vegetative state 
continued to be relatively rare, the designation of a patient’s 
vegetative state as permanent was intended to indicate the irreversible 
nature of his or her condition.361 The MSTF concluded that a 
persistent vegetative state could be declared permanent one year after 
acute traumatic brain injury. The same prognosis could be determined 
for nontraumatic brain injury three months after the original insult.362 
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Interestingly, even though the designation of the term “permanent” 
was used and the MSTF claimed to be able to establish the 
irreversibility of the patient’s condition with a high degree of 
certainty, it did acknowledge that recovery from a persistent or 
permanent vegetative state had occurred in the past. Nevertheless, the 
consensus document was quick to point out that such recoveries were 
both rare and accompanied with severe disability.363 

Despite the assertion by the MSTF that enough data existed from 
which a determination between the persistent and permanent 
vegetative states could be made, there were a few physicians who 
remained skeptical. They objected to the terminology used by the 
MSTF in their definitions of the PVS condition, particularly the 
prognostic nature of the “permanent” vegetative state, largely because 
they questioned the strength of the clinical evidence used to make 
such a claim. One group of commentators remarked “we concur with 
the need for consistent nomenclature for the persistent vegetative 
state; however, introducing the phrase ‘permanent vegetative state’ is 
problematic. The use of the word ‘permanent’ suggests that we have 
the tools to predict recovery of consciousness. The literature fails to 
identify reliable neurologic markers for recovery of consciousness.”364 
Another commentator derided the claims by the MSTF stating “the 
truth is that the assumptions of both unconsciousness and the 
permanence thereof are not medical facts but gratuitous and 
intrinsically unprovable hypotheses, and ones which there may 
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actually be good reasons to doubt.”365 Despite the few detractors of 
the MSTF document, however, the distinction that classified the 
vegetative state as either persistent or permanent ultimately was an 
important consideration for medical professionals when evaluating the 
benefits and burdens of the long-term provision of AAHN to PVS 
patients. 

Another aspect of the MSTF document that solidified the medical 
perception of the PVS condition was the assertion that PVS patients 
were incapable of experiencing pain and suffering. Based upon the 
belief that experiences of pain and suffering were characteristic of 
consciousness alone, the MSTF claimed that since PVS patients were 
by definition unconscious, an experience of this type was impossible. 
Even though PVS patients were known to manifest behaviors 
characterized as “grimace-like” or “crying-like” that simulated a 
conscious emotional response to a noxious or painful stimulus, the 
MSTF only considered such responses to be the product of subcortical 
synaptic activity.366 They determined that the body of clinical 
experience, the results of positron-emission tomographic (PET) 
scanning, and the current understanding of neuropathology were 
sufficient to substantiate the claim that PVS patients were incapable of 
experiencing pain or suffering. At the bottom line, although MSTF 
recognized rare cases, for example patients in a locked-in state in 
which the individual was conscious but unable to communicate, the 
MSTF concluded the following: “almost all such patients have some 
degree of motor activity and eye movement that would be capable of 
signaling conscious perception of pain or suffering if such existed.”367 

On the other hand, despite the adamant declaration of the MSTF 
regarding the PVS patient’s inability to experience pain and suffering, 
other medical professionals challenged their claim. D. Alan Shewmon, 
M.D., pointed out that although the statements in PVS literature 
normally argued that such patients did not exhibit evidence of 
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consciousness, in his estimation they failed to provide the scientific 
evidence necessary to prove that consciousness was indeed absent. 
From his knowledge of neuroanatomy he concluded that a PVS patient 
could potentially experience some measure of pain and suffering. He 
stated: 

First, pain and visceral sensations are known to be mediated not by the 
cerebral cortex but by deep nuclei in the middle of the brain. Although 
the cortex has a modulatory role in pain perception, there is no known 
area of cortex the removal of which abolishes conscious sensation of 
pain. The same can be said for various visceral sensations, such as 
hunger, thirst, satiety, nausea, etc., for which no cortical representation 
has ever been demonstrated or even suspected. PVS patients often 
wince, grimace, cry out and withdraw from noxious stimuli. Standard 
PVS dogma claims that these responses are mere reflexes that do not 
imply conscious perception, but such cavalier dismissal of what could 
possibly represent the patient’s only means of communication simply 
begs the question.368 

In the end, he believed that the current state of medical and 
scientific knowledge regarding neuroanatomy contained insufficient 
evidence to support the claim made by the MSTF that PVS patients 
were without doubt incapable of experiencing pain and suffering. 
Another commentator echoed this belief and highlighted that he 
considered the extent of medical scientific knowledge regarding the 
PVS patient’s capacity to experience pain and suffering to only 
assume, but not prove that it is non-existent.369 

Finally, the MSTF reached a determination regarding the provision 
of AAHN to the PVS patient. Parallel to the decisions of other 
medical organizations, the MSTF first concluded that AAHN was a 
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medical treatment similar to other forms of life-sustaining technology. 
Second, they decided that a PVS patient acting through an advance 
directive or through a surrogate decision maker had the right to refuse 
all types of life-sustaining medical treatment, including AAHN.370 
They determined that a PVS patient from whom AAHN was removed 
would normally die within 10 to 14 days after food and fluids were 
interrupted. Under these circumstances, the MSTF maintained that the 
patient would most likely succumb due to dehydration and electrolyte 
imbalance rather than malnutrition; in addition, the presence of 
underlying complications such as pneumonia or renal and cardiac 
diseases could also be the cause of death.371 The application of normal 
nursing care was recommended by the MSTF to confront the 
symptoms normally associated with acute dehydration, e.g., dryness 
around the mouth and the mucous membranes of the mouth and the 
eyes.372 It was their contention that since PVS patients from whom 
food and fluids were withheld or withdrawn were incapable of 
experiencing hunger or thirst, routine nursing measures could 
adequately relieve any distressing signs of acute dehydration.373 

 
The Waning of a Medical-Moral Dilemma and the Rise of Another 

Although the issue of the decision to provide or withhold/withdraw 
AAHN from the PVS patient had begun to wane after the initial flurry 
surrounding the Cruzan case, the publication of the MSTF statement 
on PVS was, for all intents and purposes, the last serious examination 
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of the subject. After the 1994 MSTF document, the issues surrounding 
the PVS patient largely faded into obscurity in favor of the cutting 
edge questions surrounding the medical, legal and ethical 
ramifications of physician-assisted suicide (PAS) and euthanasia. If 
the decision to provide or withhold/withdraw AAHN from PVS 
patients was raised at all, it was usually to showcase it as a former 
medical dilemma that had been resolved. One commentator illustrated 
this point rather well when he commented: “The legitimacy of patient 
claims – both moral and constitutional – for withholding or 
withdrawing life-sustaining treatment now appears so well settled, it is 
easy to forget that they were bitterly contested but a short time ago. 
Prior to the era of judicial activism on the right to die, many regarded 
decisions to terminate life support as unethical and unlawful.”374 

In a similar vein, within the medical arena the issue of AAHN 
provision to PVS patients was not spoken of as a subject that needed 
more study, but as an example in the ongoing futility debate. The 1999 
statement by the AMA remarked that “clinical paradigms of futile care 
often involve life-sustaining intervention for patients in a persistent 
vegetative state or resuscitation efforts for the terminally ill.”375 Even 
the few studies that were conducted to determine the attitudes of 
physicians regarding the care of PVS patients were, for all intents and 
purposes, just a simple report on the actions and beliefs of medical 
professionals regarding their care of PVS patients rather than a serious 
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debate on the ethical ramifications of their actions.376 Finally, the near 
total absence of medical literature dealing with the subject of the 
AAHN provision to the PVS patient strongly illustrated the fact that 
the issue had fallen, so to speak, off the biomedical radar screen. At 
the end of his book examining the crucial issues surrounding the 
vegetative state, Bryan Jennett commented that he had deliberately 
delayed the completion of the work until he was certain that the issue 
had been significantly resolved. While he acknowledged that the 
potential existed for further argument, especially in the event that 
additional medical developments occurred, for all intents and purposes 
his comments indicated that the subject was, for the present at least, 
concluded.377 

Without question, the latest fruit of both Quinlan and Cruzan 
would be the transition from the issue of AAHN and PVS patients to 
discussions involving the potential implementation of PAS and 
euthanasia policies in the American health care system. The AMA 
defined PAS in the following manner: “Assisted suicide occurs when 
a physician facilitates a patient’s death by providing the necessary 
means and/or information to enable the patient to perform the life-
ending act.” Similarly, it defined euthanasia as “the act of bringing 
about the death of a hopelessly ill and suffering person in a relatively 
quick and painless way for reasons of mercy.” Further, it stated that 
euthanasia was “the medical administration of a lethal agent to a 
patient for the purpose of relieving the patient’s intolerable and 
incurable suffering.”378 By the late 1980s, approximately the time 
when medical professionals had reached a consensus about the major 
issues surrounding the care of PVS patients, and particularly after the 
Cruzan decision, questions began to be raised with increasing 
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regularity in medical journals regarding the possible recourse to PAS 
and euthanasia in the name of patient autonomy, compassion and 
medical duty.379 From the outset, it must be stated that the AMA has, 
to date, never officially endorsed PAS or euthanasia; in fact, it has 
directly stated that such actions are diametrically opposed to the 
physician’s role as healer.380 Nevertheless, despite the lack of official 
support, the question of euthanasia and PAS has been a matter of 
serious debate within medical circles for far longer than the questions 
that surrounded the provision of AAHN to PVS patients, and within 
the last decade it finally usurped the PVS debate as a dominant issue 
in medical ethics. Although the relationship between the care of PVS 
patients and the administration of PAS or euthanasia are only 
tangentially connected, the emphasis of Quinlan, Cruzan and the other 
important cases involving PVS patients upon the right to refuse life-
sustaining treatments played a significant role in the resurgence of 
questions surrounding the engineered termination of life.381 

Arguably the most important single incident that jumpstarted the 
PAS and euthanasia issue into one of the most heavily debated 
medical/moral topics from 1990 to the present was a short 1988 article 
published in the Journal of the American Medical Association entitled 
“It’s Over Debbie.”382 The article, published anonymously, described 

                                                 
379Marcia Angell, M.D., commented in 1988: “Gradually, a consensus has emerged that it 
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380Council on Scientific Affairs of the AMA, “Good Care of the Dying Patient,” Journal 
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Right to Physician-Assisted Suicide,” New England Journal of Medicine (October 9, 1997), 
337(15), 1099. 

382Name Withheld, “It’s Over Debbie,” Journal of the American Medical Association 
(January 8, 1988), 259(2), 272. 
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a gynecology resident who encountered a 20-year-old woman named 
Debbie who was in the terminal stages of ovarian cancer. Based 
apparently on her suffering condition and her only words, “let’s get 
this over with,” the doctor, filled with compassion at her plight, 
acquired a syringe filled with 20 mg of morphine, administered the 
dose to the young woman, and stayed with her until her breathing 
stopped several minutes later. Whether or not the article described a 
real incident or simply described an apocryphal event to stimulate 
discussion on the issue, the reaction of the medical community to the 
physician’s actions was spirited and polarizing. Numerous letters and 
articles were written by medical professionals to either advocate or 
condemn the actions of the anonymous doctor who chose to end a 
young woman’s life through euthanasia.383 The true effect of the 
article was to stimulate discussion among medical professionals 
beyond that singular instance to the wider issue of PAS and euthanasia 
advocacy in medical decision making. 

While the circumstances surrounding “Debbie” involved an act of 
euthanasia, the issue of PAS was raised to new heights in an article 
that appeared in a 1991 edition of the New England Journal of 
Medicine in which a physician, Timothy E. Quill, provided his patient, 
Diane, with a prescription for a lethal dose of barbiturates as she 
succumbed to leukemia.384 Although the physician assistance provided 
by Dr. Quill was not nearly as sensational as the assistance provided 
by the infamous Dr. Jack Kevorkian, Dr. Quill’s decision to help his 
patient die probably attracted more serious interest and debate among 
medical professionals because the method he used to assist in Diane’s 
suicide could be very easily implemented by any other physician 
should he choose to accede to his own patients’ requests for assisted 

                                                 
383Twenty-six letters to the editor in two separate issues: “It’s Over Debbie,” (Letters), 

Journal of the American Medical Association (April 8, 1988), 259(14), 2094-2098; “It’s 
Almost Over – More Letters on Debbie,” Journal of the American Medical Association 
(August 12, 1988), 260(6), 787-789. Numerous articles were written as well. Among them are 
the following: Kenneth Vaux, Ph.D., “Debbie’s Dying: Mercy Killing and the Good Death,” 
Journal of the American Medical Association (April 8, 1988), 259(14), 2140-2141; Willard 
Gaylin, M.D., Leon R. Kass, M.D., Edmund D. Pellegrino, M.D., and Mark Siegler, M.D., 
“Doctors Must Not Kill,” Journal of the American Medical Association (April 8, 1988), 
259(14), 2139-2140; George D. Lundberg, M.D., “‘It’s Over Debbie’ and the Euthanasia 
Debate,” (April 8, 1988), 259(14), 2142-2143; Edmund D. Pellegrino, M.D., “Ethics,” 
Journal of the American Medical Association (May 19, 1989), 261(19), 2843-2845. 

384Timothy E. Quill, M.D., “Death and Dignity: A Case of Individualized Decision 
Making,” New England Journal of Medicine (March 7, 1991), 324(10), 691-694. 



 397 

suicide.385 Dr. Quill defended his decision to assist in his patient’s 
suicide, despite some misgivings, based upon compassion for her 
suffering and his belief in patient self-determination. He stated: “I 
wrote the prescription with an uneasy feeling about the boundaries I 
was exploring – spiritual, legal, professional, and personal. Yet I also 
felt strongly that I was setting her free to get the most out of the time 
she had left, and to maintain dignity and control on her own terms 
until her death.”386 While many medical professionals were opposed 
to the actions of Dr. Quill and Dr. Kevorkian, the acts of PAS enabled 
by them began to sway medical debate towards a new medical 
dilemma that has recently begun to emerge from the shadows into the 
mainstream.387 

It is a justifiable assertion to describe the 1980s as the decade in 
which the medical field addressed the issue of AAHN and PVS patient 
care and to describe the 1990s as the decade that began the medical 
debate over the administration of PAS and euthanasia. The medical 
and legal cases like Quinlan and Cruzan that raised or at least 
heightened the issues of the right to refuse treatment and patient 
autonomy were instrumental in enabling a further interpretation of 
those principles to include the possibility of PAS and euthanasia. 
Although the AMA has unequivocally stated its official rejection of 
either option for patient care, and the U.S. Supreme Court, in both 
Washington v. Glucksberg and Vacco v. Quill, found no constitutional 
basis for a right to PAS, the issue remains one of the major questions 
in medical and ethical circles.388 In any event, after the early 1990s, 
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nearly all medical literature dealing with end-of-life issues were either 
focused entirely upon proposals that would permit patients or medical 
professionals to willfully terminate life or arguments from various 
perspectives that condemned any implementation of engineered death. 
Medical professionals arguing in favor of PAS and/or euthanasia 
relied upon the principle of autonomy and the right of patients to be 
kept free from unbearable pain and suffering.389 Those opposed to 
PAS and euthanasia largely focused upon the extreme difficulty of 
regulating it in any meaningful way and the assault it would make 
upon the traditional role of the physician as a healer.390 The bottom-
line was that American medical thought and practice had become 
firmly engaged upon answering the questions raised by those who 
considered PAS and euthanasia to be the next big step in medical care 
and those who considered it to be the next big catastrophe in medical 
care.  

 
 

CHAPTER CONCLUSION 

From the beginning, the intention of this chapter was to offer an 
historical analysis of the development of American medical thought 
and practice regarding AAHN and the PVS patient through the lens of 
Karen Ann Quinlan and Nancy Cruzan. At the end of this chapter, 
several conclusions can be extrapolated regarding the direction taken 
by a large portion of the American medical community as it pertains 
to the care of the PVS patient. First, it is impossible to underestimate 
the effect of the transitions that took place in American medical 
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practice from the late 1960s through the 1970s. The development of 
medical technology, particularly the ability to sustain life through life-
support machines, more effective medications, and improved medical 
techniques all served to introduce a new factor in American medical 
care that needed to be addressed. The new capacity to sustain life far 
beyond what had been previously possible carried with it the 
undesirable consequence of being able to sustain life when all 
indications of consciousness was absent. This situation thus demanded 
a new and more precise definition of death to accommodate the new 
medical reality made possible by technological advance. 

Second, the transition from paternalism to the autonomy model of 
healthcare decision making was arguably the most important shift 
among all the changes that took place within the American health care 
system in the early 1970s. Within an extremely short amount of time, 
the old Hippocratic model that had dominated healthcare decision 
making for thousands of years was replaced by a patient centered 
system. No longer would a physician be able solely to consult his own 
medical expertise and his intention of choosing the best medical 
treatment for his or her patient before making a healthcare decision. 
Instead, a physician was obligated to inform a patient as clearly as 
possible about the nature and extent of his illness, the possible 
treatments available to combat the disease, the various benefits and 
risks of the treatments, and the probabilities of success or failure. 
From this information, then, the patient would make his own treatment 
decisions; and within reason, whether or not the physician considered 
his choice the best possible one under the circumstances, the physician 
would be obligated to implement it. The transition from a paternalism 
model to an autonomy model was a serious shock to the medical 
community and required a complete overhaul of the traditional 
medical mindset. At present, nearly thirty years after autonomy first 
entered the medical arena, the transition to an autonomy-based 
decision making system remains imperfect. Based on a physician’s 
ability to manipulate a patient’s choices and the patient’s capacity to 
comprehend the information given to him, questions remain 
concerning the extent to which patient self-determination is a truly 
autonomous system. Despite this, however, the current model for 
healthcare decision making is fully endorsed by the major medical 



 400 

organizations, and efforts are continually made to ensure a patient’s 
choice is truly informed. 

Third, the case of Karen Ann Quinlan was a milestone in American 
medical thought and practice. The circumstances surrounding Karen 
Quinlan’s medical condition and the methods used to maintain her life 
were serious eye-openers to the medical community and the American 
public regarding the true implications of life-sustaining technology. 
While the initial response of many in the medical community, 
including Karen Quinlan’s physicians, centered upon the necessity of 
providing mechanical ventilation to sustain her life, the position of 
medical professionals soon changed once the reality of life-prolonging 
measures for PVS patients became evident. The precise point of 
contention in the struggle by Karen Quinlan’s parents to remove 
unwanted medical technology began with the use of mechanical 
ventilation and not the provision of her AAHN; however, the issue of 
providing or withholding/withdrawing AAHN from PVS patients 
would soon be addressed in subsequent cases involving incompetent 
patients. Once it became evident, as exemplified by Karen Quinlan 
herself, that PVS patients could survive without the use of mechanical 
ventilation, speculation began almost immediately to consider the 
benefits of providing AAHN to patients who would likely never 
regain consciousness. 

Fourth, the medical debate concerning the appropriateness of 
providing AAHN to PVS patients resulted in serious scrutiny of the 
nature of AAHN provision and the benefits or burdens assumed by the 
patient who received it. Other than the maintenance of physical life, it 
was difficult for medical professionals to observe any tangible benefit 
to AAHN provision since patients in a PVS condition were, for all 
intents and purposes, permanently unconscious. They acknowledged 
the seriously entrenched belief that AAHN retained a food symbolism 
parallel to eating and drinking, as well as the deep-seated obligation to 
provide sustenance to sick persons; however, they ultimately 
concluded that AAHN was a medical treatment like other life-
sustaining technologies. Under these conditions, they determined that 
AAHN could be provided or withheld/withdrawn like any other 
medical treatment and that it did not fall into the category of normal 
nursing care and thus a required action, no matter the circumstances. 
Additionally, medical professionals concluded that, due to the extent 
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of a PVS patient’s brain injury and the likelihood of permanent 
unconsciousness, it was impossible for them to experience pain and 
suffering. Therefore, according to the findings of all medical 
publications on the subject, because AAHN provided no tangible 
benefit, it was a medical treatment like other life-sustaining 
technologies; and because patients in this condition did not suffer 
from a lack of nourishment, it was medically and ethically permissible 
to withhold or withdraw AAHN from PVS patients. 

Fifth, the difficulty experienced by surrogate decision makers to 
carry out the wishes of their loved ones and have unwanted life-
sustaining technologies removed from them prompted the formulation 
of written advance directives. Although the issue of advance directives 
did not achieve its full stature until after the Cruzan case, word 
gradually spread after Quinlan and the cases subsequent to it 
regarding the necessity of completing a written living will or 
designating a surrogate decision maker to make treatment decisions, 
should the eventuality arise. Within a relatively short time after the 
Quinlan case, many states developed their own guidelines for 
completing advance directives that were intended to safeguard a 
patient’s autonomous decision making capacity, should the situation 
arise, when he or she was no longer competent to do so. The greatest 
push to encourage a widespread public movement to record an 
advance directive culminated with the 1990 Patient Self-
Determination Act. The PSDA required every medical facility 
receiving government funding to inform their patients of the right to 
refuse unwanted medical treatments in the event of incompetence, 
their state’s specific policies on treatment refusal, and the methods 
available with which to accomplish such a refusal. Despite significant 
public approval regarding the concept of patient self-determination in 
medical decision making, however, it has become evident in later 
years that the majority of the American public have not felt compelled 
to complete their own advance directives. 

Sixth, the Cruzan case was the true watershed for the issue of 
AAHN and the care of the PVS patient. Although the vast majority of 
medical opinion had already been formed concerning the nature of 
AAHN and the permissibility of withholding or withdrawing it from 
PVS patients by the time the Cruzan ruling was handed down by the 
U.S. Supreme Court in June 1990, the decision had the effect of 
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concretizing what had been widely understood in the medical 
community. The ruling, which at first seemed to be a setback for those 
advocating the right to refuse medical treatment, in reality turned out 
to be an acknowledgement that while states had the right to demand a 
strict “clear and convincing” evidentiary standard, they likewise had 
the authority to permit a much more relaxed evidentiary standards if 
they chose. Once medical professionals were made aware of the true 
implications of the Cruzan ruling, they were much more relieved that 
they were likely not going to be required to provide non-beneficial 
treatments to PVS patients under their care. The years immediately 
before and immediately after Cruzan were the high water mark for 
debating the issues of AAHN and the care of the PVS patient. Most 
medical professionals who commented on the case sided against the 
continued provision of her nutrition and hydration, based upon the 
conclusions reached by the major medical organizations’ 
recommendations regarding the level of care due PVS patients. They 
argued that AAHN provided no true benefit that would enable the 
person to return to consciousness and that the removal of food and 
fluids would not cause pain and suffering to a patient in this condition; 
therefore, they concluded that it was an acceptable decision to permit 
its removal. The true benefit of the Cruzan decision in the minds of 
most medical professionals was that it would likely induce the 
American public to pursue the completion of advance directives so 
that they could be protected from the fate that Nancy Cruzan endured. 
At present, however, this method of patient decision making failed to 
be as popular as it had originally been hoped. 

Seventh, the aftermath of Cruzan was, for all intents and purposes, 
an exercise in tying up loose ends. The question futility that briefly 
revolved around the case of Helga Wanglie, attempted to determine 
the limits, if any, placed upon a patient’s right to demand medical 
treatment, and the physician’s obligation to provide it. Because the 
formulation of a futility principle was considered too complicated and 
too subjective to provide clear guidelines, the AMA concluded that, 
under the circumstances, only a fair process was an adequate response. 
Without question, the most significant document to address the issue 
of AAHN and the care of the PVS patient was the 1994 MSTF 
statement. The contribution of the MSTF, intended to provide a 
definitive statement on the condition, diagnosis and prognosis of PVS 
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patients, largely succeeded in its aim and ultimately capped the topic 
from further debate. If the Quinlan and Cruzan cases could be 
analogously considered to be the fuel which fed the flames of the PVS 
question, the MSTF could be considered analogously as the water 
which doused the fire. From the standpoint of medical debate, the 
overall result of the MSTF was to provide the monument that marked 
an important and spirited debate that was, at least for the present, 
thoroughly resolved. 

Last, the medical debate over the provision or 
withholding/withdrawal of AAHN from PVS patients carried the 
seeds for further medical debate regarding the potential 
implementation of physician-assisted suicide and euthanasia policies. 
The right to refuse medical treatments based upon the principle of 
autonomy and patient self-determination provided the basis upon 
which some medical, legal and ethical professionals argued for a 
further right to die. While the medical community remains strongly 
divided over the advisability of policies that advocated the willful 
termination of life, the position advocating its implementation has 
grown stronger within the last decade, particularly after the Cruzan 
decision. Two major attempts to legalize physician-assisted suicide 
have failed in the U.S. Supreme Court; however, the State of Oregon 
did manage to approve its Death-with-Dignity Act legislation in 1994, 
which was later enacted in 1997.391 Although the purpose of this 
project was not directed towards a discussion of physician-assisted 
suicide and euthanasia, it was necessary to note the direction taken by 
American medical thought and practice after the relative conclusion of 
the PVS debate. Ultimately, when the PVS question ceased to be a 
significant medical/moral issue, the majority of speculation within the 
medical community centered upon the issue of physician-assisted 
suicide and euthanasia.  
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CHAPTER FOUR 
 

A Comparison and Critique of Catholic Moral Teaching 
and American Medical Practice Regarding the Decision 
to Provide or Withhold/Withdraw Sustenance to PVS 

Patients 
 
 
Thus far, the objective of this project has been to construct an 

historical analysis of the decision to provide or withhold/withdraw 
AAHN from PVS patients from the perspective of Catholic moral 
theology and the major American medical organizations. Chapter One 
explored the current level of scientific knowledge regarding the PVS 
and the modern methods of AAHN delivery; the scientific aspects of 
the medical/moral dilemma that were examined provided the 
necessary technical foundation from which the true complexity of the 
issue could be adequately understood and appreciated. Based upon the 
technical understanding of the PVS and AAHN delivery, the 
subsequent chapters engaged in a systematic examination of Catholic 
moral thought and American medical thought and practice, regarding 
the care of the PVS patient from the inception of the issue in 1975 to 
the present. The positions and policies that were eventually adopted by 
authorities in the Catholic Church and the American medical 
community were eventually revealed to be result of numerous factors 
including: hard scientific evidence, medical hypothesis, theological or 
medical principles, conjecture and even emotional appeal. 

Using the information gathered in the previous chapters of this 
project as a starting point, the objective of this final chapter is twofold. 
First, the focus of the fourth chapter is directed toward a comparison 
of the major issues of contention between Catholic moral theology and 
American medical thought and practice regarding the provision of 
AAHN to PVS patients. The two most significant issues to be 
examined in this section include: the general principles upon which 
the Catholic moral tradition and the major American medical 
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organizations based their decision to provide or withhold/withdraw 
AAHN from PVS patients, and second, the evidence used to 
determine whether the provision of AAHN to the PVS patient was an 
obligatory or an optional form of medical care. Finally, the aim of the 
latter half of the fourth chapter is to engage in a critique of the 
decision to withdraw or withhold AAHN from PVS patients. In most 
cases it will be shown that the primary objections to this decision, 
other than objections on moral grounds, are based upon the following 
factors: the inconclusiveness of the scientific evidence regarding the 
condition of the PVS patient; the use of incomplete or flawed 
argumentation; and the effect that the perception of a PVS existence 
has had on the decision to provide or withhold/withdraw AAHN from 
the PVS patient.  
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Part I 

A Comparison of Conclusions Regarding the PVS Patient 

 
CONVERGENCE AND DIVERGENCE OF MEDICINE AND 
MORALS 

The Fundamental Principles Impacting the PVS Question 

The principles from which the Catholic moral tradition and major 
American medical organizations received guidance for decision 
making were the foundation upon which the development of the 
decision to provide or withhold/withdraw AAHN from a person in the 
PVS was based. They were the lens through which nearly every aspect 
concerning the PVS patient was viewed, and the most significant 
hurdle over which any proposed medical treatment or non-treatment 
had to cross. The guiding principles that the Catholic moral tradition 
and the American medical community considered intrinsic to the 
human person and, therefore, essential to the medical decision making 
process, provided supervision and governance over the all aspects of 
patient care. Interestingly, an underlying element common to the 
principles of the Catholic moral tradition and those employed by the 
American medical community was the recognition of the high worth 
of the human person in general. As a result, from both the Catholic 
moral perspective, and the American medical perspective, each 
intended to protect and promulgate the dignity of the human person 
who happened to be sick and in need of medical care. 

Taking into consideration the specific circumstances surrounding 
the PVS patient, however, the preceding chapters of this project 
showed that the current position held by the majority of the Catholic 
hierarchy diverged from the position of the American medical 
community regarding the level of care owed the PVS patient. Based 
upon the principles of the Catholic moral tradition regarding the 
human person, statements of the American bishops, and recently 
statements by Pope John Paul II, the argument advocating a 
presumption in favor of life constituted the preferred approach of the 
Catholic Church regarding the care of PVS and other incompetent 
patients. Thus the Catholic Church’s position regarding the care of the 
PVS patient ultimately concluded that AAHN should be given when 
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the delivery of food and fluids could be provided with little difficulty 
and when the nutrients could be assimilated by the patient’s body.1 
Conversely, based upon the principles of healthcare that were 
acknowledged by the American medical community, the 
overwhelming consensus of the major medical institutions concluded 
that AAHN could be justifiably withheld or withdrawn from a PVS 
patient when the removal of food and fluids was the expressed desire 
of the patient or the present wish of his or her surrogate decision 
maker.2 

Although the principles that guided both Catholic moral thought 
and American medical thought produced divergent conclusions in 
relation to the PVS patient, the fundamental goal of each group was 
the provision of good, effective medical care to sick patients that 
promoted the patient’s well-being and respected the patient’s dignity.3 
Regarding the specific circumstances of the PVS patient, however, 
both Catholic moral thought and American medical thought argued 
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Bishops, “Nutrition and Hydration: Moral Considerations,” Origins (January 30, 1992), 
21(34), 542-553; NCCB Committee for Pro-Life Activities, Nutrition and Hydration: Moral 
and Pastoral Reflections (United States Catholic Conference, Inc., Washington, D.C., 1992), 
1-11; NCCB, “Ethical and Religious Directives for Catholic Health Care Services,” Origins 
(December 15, 1994), 24(27), 449-462; Pope John Paul II, “America: Be Hospitable to Life: 
Address of Pope John Paul II to Bishops of the United States at their Ad Limina Visit 
(October 2, 1998),” The Pope Speaks (March/April 1999), 44(2), 115-119. 

2A representative sample of the position held by major medical organizations includes the 
following: Council on Ethical and Judicial Affairs of the AMA, Current Opinions of the 
Council on Ethical and Judicial Affairs of the American Medical Association (American 
Medical Association, Chicago, IL, 1986), 12-13; Council on Scientific Affairs and Council on 
Ethical and Judicial Affairs, “Persistent Vegetative State and the Decision to Withdraw or 
Withhold Life Support,” Journal of the American Medical Association (January 19, 1990), 
263(3), 426-430; Executive Board, American Academy of Neurology, “Position of the 
American Academy of Neurology on Certain Aspects of the Care and Management of the 
Persistent Vegetative State,” Neurology, 39 (1989), 125-126; The Multi-Society Task Force 
on PVS, “Medical Aspects of the Persistent Vegetative State,” Parts I & II, New England 
Journal of Medicine (May 26, 1994; June 2, 1994), 330(21&22). 

3Nearly all commentators involved in the debate over the proper care of PVS patients, 
even those most strongly advocating the withdrawal of AAHN from such individuals, began 
from a position that argued for the perceived good of the individual patient. For example, see: 
Ronald E. Cranford, M.D., and David Randolph Smith, J.D., “Consciousness: The Most 
Critical Moral (Constitutional) Standard for Human Personhood), American Journal of Law 
and Medicine (1987), 13(2&3), 233-248; Richard A. McCormick, S.J., “Moral Considerations 
Ill Considered,” America (March 14, 1992), 166(9), 210-214. 
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that their policies promoted the good of the patient and upheld the 
dignity of the human person. At this juncture, it is important to 
consider whether the claims of both could be accurate given the fact 
that they ultimately supported opposing recommendations regarding 
the care of PVS patients. More to the point, is a position that 
advocates the maintenance of, an unconscious patient’s life, widely 
considered to be a permanent, through the use of AAHN, 
commensurate with the good of the patient or the respect of human 
dignity? Similarly, is a position that recommends the removal of 
AAHN from a PVS patient so that he or she will die commensurate 
with the good of the patient or the respect of human dignity? A closer 
examination of the principles used by the Catholic moral tradition and 
those used by the American medical community is necessary to 
properly address this question. 

 
Principles of the Catholic Moral Tradition 

Irrespective of the determination reached, the basis for every 
Catholic argument pertaining to the care of the PVS patient was 
deeply rooted in the four fundamental principles of the Catholic moral 
tradition. For example, although Frs. McCormick and O’Rourke 
ultimately concluded that it was morally permissible for a patient or 
surrogate decision maker to remove AAHN from a PVS patient, and 
Frs. Connery and Barry arrived at an opposing position, the arguments 
of each theologian arose out of the Catholic moral tradition. The 
principles used by Catholic moral tradition established the rights and 
duties of the human person in relation to God, himself, other people, 
and the environment. In terms of medical decision making, the 
Catholic moral tradition set the parameters which were intended to 
guide the patient and medical professionals towards healthcare 
decisions that were morally good and away from healthcare decisions 
that were morally bad. Thus the parameters of the Catholic moral 
tradition promoted the good of the patient and protected him from 
harm. 

For the purposes of this chapter, a brief listing of the four main 
principles of the Catholic moral tradition that impact the human 
person is sufficient. The first principle of the Catholic moral tradition 
acknowledged God as the master of life and death. According to this 
belief, life is totally a gift from God; hence it is only within His 
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competence to bestow it or withdraw it according to His will.4 Second, 
and basically the opposite side of the same coin, the Catholic moral 
tradition recognized that while God is the Lord of life, the human 
person receives his life from God as a gift. Thus the human person is a 
steward of his life and, therefore, he assumes the responsibility to 
nurture and protect it with a reasonable level of care. Under these 
conditions, the human person receives his life from God to make use 
of within the boundaries allotted to him; however, his command is not 
absolute, particularly in the realm of life and death.5 The third 
principle, also directed specifically at the human person and focused 
upon his or her ultimate value, states that unlike the rest of creation, 
the human person was created in the image and likeness of God. 
Because of the manner in which the human person was created, the 
principle contends that man and woman, creatures designed from the 
beginning as an inseparable unity of body and spirit, possess an 
inherent dignity that demands respect.6 Pope John Paul II commented 
upon the value of the human person in the following statement: 

Moreover, man and his life appear to us not only as one of the greatest 
marvels of creation: for God has granted to man a dignity which is 
near to divine (Ps 8:5-6). In every child which is born and in every 
person who lives or dies we see the image of God’s glory. We 
celebrate this glory in every human being, a sign of the living God, an 
icon of Jesus Christ.7 

Finally, the fourth principle of the Catholic moral tradition directly 
addressed the value of human life. It stated that, although human life 
was a precious gift from God, and the basis upon which all the goods 
of life could be actualized, it did not have absolute value, and 
therefore, did not require preservation at all costs. Hence, while the 

                                                 
4Pope John Paul II, Encyclical Letter, Evangelium Vitae, 39 § 1 (May 25, 1995), AAS 87 

(1995); ET: (Libreria Editrice Vaticana, 1995). See also: 7 § 1: Quoting from the Book of 
Wisdom, Pope John Paul II contended that, “God did not make death, and he does not delight 
in the death of the living. For he has created all things that they might exist…God created 
man for incorruption, and made him in the image of his own eternity, but through the devil’s 
envy death entered the world, and those who belong to his party experience it” (Wis 1:13-14; 
2:23-24). 

5Pope John Paul II, Encyclical Letter, Veritatis Splendor (August 6, 1993), 38-45, AAS 85 
(1993), ET: Pauline Books and Media, Boston, MA, 1993). 

6Vatican Council II: Pastoral Constitution on the Church in the Modern World, Gaudium 
et Spes (December 7, 1965), 12-15, AAS 58 (1966); ET: (Pauline Books and Media, Boston, 
MA, 1966). See also: Pope John Paul II, Veritatis Splendor, supra note 5 at 49 § 2. 

7Pope John Paul II, Evangelium Vitae, supra note 4 at 84 § 2. 
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human person was required to take all reasonable efforts to preserve 
his or her life, under certain circumstances, it was morally permissible 
to refrain from further efforts to preserve it or even to actively give it 
up for a perceived higher good. 

The most obvious difference between the principles of the Catholic 
moral tradition and those recognized by the American medical 
community is centered upon the fact that the Catholic moral principles 
originated within a religious context, namely, from divine revelation 
and natural law.8 Although the theological origin of the principles 
used by the Catholic moral tradition would inevitably clash with the 
secular perspective of the American medical community, in their 
defense, the principles of the Catholic moral tradition possess an 
understanding of the human person that is essential for healthcare 
decision making. Similarly, they provide a vision of the human person 
that is almost completely absent in the secular medical approach. 
Among the benefits that stem directly from the application of the 
Catholic moral principles, several are of particular importance for 
healthcare decision making. First, the principles identify the human 
person’s place within creation and delineate his attendant duties and 
limits. Second, the principles underscore the inestimable value of the 
human person and the worth of his life. 

From the outset, the Catholic moral tradition has placed the human 
person within the domain of God’s creative action. The Pastoral 
Constitution on the Church in the Modern World stated: “For Sacred 
Scripture teaches that man was created ‘to the image of God,’ is 
capable of knowing and loving his Creator, and was appointed by Him 
to master all earthly creatures that he might subdue them and use them 
to God’s glory.”9 Hence the guiding principles of the Catholic moral 
tradition ultimately call the human person to understand his 
relationship with God, the purpose of his life, and the limits set upon 
his authority. In the context of the Catholic moral tradition, the human 

                                                 
8Pope John Paul II, Veritatis Splendor, supra note 5 at 40. Pope John Paul II stated that, 

“The moral law has its origin in God and always finds its source in him: at the same time, by 
virtue of natural reason, which derives from divine wisdom, it is properly a human law. 
Indeed, as we have seen, the natural law ‘is nothing other than the light of understanding 
infused in us by God, whereby we understand what must be done and what must be 
avoided’.” See also: Vatican Council II, Gaudium et Spes, supra note 5 at 16; Pope John Paul 
II, Evangelium Vitae, supra note 4 at 2 § 2. 

9Vatican Council II, Gaudium et Spes, supra note 6 at 12 § 2. 
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person is called to recognize his dominion over the rest of creation; 
and yet he is reminded that he is only a steward of his life, and thus 
denied authority over life and death.10 Within the context of modern 
American culture, however, a growing tendency has arisen to usurp 
God’s domain as master of life and death in the name of personal 
autonomy and self-determination. The Pastoral Constitution on the 
Church in the Modern World remarked upon the tendency of the 
modern culture to resist God’s design in the following statement: 
“About himself he has expressed, and continues to express many 
divergent and even contradictory opinions. In these he often exalts 
himself as the absolute measure of all things or debases himself to the 
point of despair. The result is doubt and anxiety.”11 The Catholic 
moral tradition has steadfastly opposed the tendency of the modern 
culture to make decisions about life and death for the unborn, the 
disabled, the elderly, and the permanently unconscious. Within the 
framework of the Catholic moral tradition, God’s dominion over life 
and death encompasses the area of healthcare; therefore, whether a 
person is in good health, terminally ill, incompetent, or in the PVS, 
human beings do not have the authority to grant life or deal death. 
Ultimately, the first principle provides medical professionals and 
patients guidance needed to promote human dignity and protect the 
most weak and vulnerable members of society. 

The second benefit to healthcare decision making that arises from 
the principles of the Catholic moral tradition is derived from the 
nature of the human person, and the value placed upon his life. First, 
according to the Christian anthropological understanding, the human 
person has been placed on a level above the rest of the world due to 
his creation in the image and likeness of God.12 Consequently, as a 
result of his creation, and his call to be in relationship with God, the 
human person possesses an inherent dignity that must be 
acknowledged in every aspect of his life. From the standpoint of 

                                                 
10Pope John Paul II, Evangelium Vitae, supra note 4 at 42 § 3. He commented: “the 

dominion granted to man by the Creator is not an absolute power, nor can one speak of a 
freedom to ‘use and misuse’, or to dispose of things as one pleases. The limitation imposed 
from the beginning by the Creator himself and expressed symbolically by the prohibition not 
to ‘eat of the fruit of the tree’ (cf. Gen 2:16-17) shows clearly enough that, when it comes to 
the natural world, we are subject not only to biological laws but also to moral ones, which 
cannot be violated with impunity.” 

11Vatican Council II, Gaudium et Spes, supra note 6 at 12 § 1; 18 § 2. 
12Pope John Paul II, Evangelium Vitae, supra note 4 at 34 § 4. 
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healthcare, the dignity of each patient suggests that he or she is more 
than a physical/chemical machine, health, or disease; therefore, 
whether a patient enjoys a good prognosis and a swift return to health, 
is considered terminally ill, or is permanently unconscious, his status 
as a person remains unchanged and demands the proper level of 
respect. Hence, the Catholic principles guard against practices or 
perceptions that identify the patient too closely with the disease, or 
that ascribe less value to someone in the last stages of life that is 
beyond the ability of medicine to treat. Even though it may not be 
possible to cure a particular patient, the Catholic moral tradition 
demands that patients always receive a proper level of care. Second, 
because the third principle of the Catholic moral tradition contends 
that the human person is an inseparable unity of body and soul, it 
defends the patient from a Cartesian division that separates him into a 
consciousness that inhabits a body.13 Here, Christian anthropology 
protects the indispensable status of a unified body and the soul against 
beliefs that consider the body a mere shell, and the soul the true 
equivalent to personhood. The inseparable unity of body and soul has 
particular significance for the questions and speculation surrounding 
the PVS patient. In this instance the Catholic moral tradition calls into 
question any arguments that insist the PVS patient exemplifies mere 
biological life, and that the “person” has departed. Third, the 
principles of the Catholic moral tradition broadly delineate the value 
of human life and the lengths to which the person is obligated to 
preserve it. Human life is sacred, and a highly precious gift of God; 
however, in certain circumstances it is not required that everything 
possible be done to preserve it.14 Although the value of human life 
remains high, when medical treatments are no longer effective, food 
or water can no longer be assimilated, or death is quite imminent, it is 
permissible to provide only comfort care so that death is allowed to 
proceed naturally. In the final analysis, the principles of the Catholic 
moral tradition are committed to uphold the dignity of the human 
person and protect the good of his life no matter his physical 
condition; however, there is recognition that human life does not need 

                                                 
13Pope John Paul II, Veritatis Splendor, supra note 5 at 48 § 3. John M. Grondeleski, 

Ph.D., “Catholicism and the ‘Right’ to Die,” Linacre Quarterly (November 1992), 59(4), 54-
55. 

14Pope John Paul II, Evangelium Vitae, supra note 4 at 47 § 2. 
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to be preserved at all costs. In this way, the Catholic moral tradition 
avoids the charge of vitalism. 

 
Principles of the American Medical Community 

The principles followed by medical professionals to guide the 
provision of assistance in medical decision making are not primarily 
considered principles directed towards medical professionals 
themselves, but as rights for patients to exercise regarding their 
treatment choices. As indicated earlier in this project, a patient-
centered medical system was not the norm in medical practice until 
relatively recently. Before the sweeping societal changes that took 
place in the late 1960s and early 1970s, the primary thrust of medical 
decision making rested with physicians alone.15 Known as 
paternalism, the fundamental guiding principle for medical decision 
making assumed that the physician was the only person with the 
competence to understand the nature of a patient’s illness, and to 
accurately judge the treatment choice best suited for a particular 
patient. Thus based upon the physician’s expertise, unilateral 
treatment decisions were made for the patient’s care; when the 
patient’s treatment preferences conflicted with those of the physician, 
it was not an infrequent occurrence for the physician’s determination 
to take precedence. Further, important information about the patient’s 
condition could be deliberately withheld from the patient because it 
was believed that such a disclosure would ultimately be detrimental to 
the patient’s health. Although physicians who made treatment 
decisions based on their own understanding of what was appropriate 
for a particular patient acted overwhelmingly from benign intentions, 
and with only the patient’s best interests in mind, the societal changes 
that swept the United States in the 1970s ultimately spelled the end of 
the paternalistic approach to healthcare decision making in favor of 
patient autonomy.16 

Over the course of the past thirty years, the principle that arose to 
become the primary decision making tool for treatment choices 

                                                 
15Charles L. Sprung, M.D., J.D., “Changing Attitudes and Practices in Forgoing Life-

Sustaining Treatments,” Journal of the American Medical Association (April 25, 1990), 
263(16), 2212. 

16Tom L. Beauchamp and James F. Childress, Principles in Biomedical Ethics, Fourth 
Edition (Oxford University Press, New York, NY, 1994), 274-277. 
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involving PVS and other seriously debilitated patients was the 
principle of autonomy.17 Although other medical principles existed in 
conjunction with autonomy including: nonmaleficence, the duty not to 
inflict intentional harm on a patient, beneficence, the duty to work for 
the patient’s good, as well as justice, the principle of autonomy 
gradually assumed the position of paramount importance for those 
concerned about seriously debilitated patients.18 Basically, the rise of 
autonomy in medical decision making grew in conjunction with the 
larger societal movements seeking the acquisition of more expansive 
individual freedoms;19 however, it did not significantly impact the 
medical arena until the Quinlan case reached the New Jersey Supreme 

                                                 
17Bryan Jennett, M.D., The Vegetative State: Medical Facts, Ethical and Legal Dilemmas 

(Cambridge University Press, Cambridge, UK, 2002), 99. See also: Fred Rosner, M.D., “Why 
Nutrition and Hydration Should Not Be Withheld From Patients,” Chest (December 1993), 
104(6), 1893. He commented that “the practice of withdrawing or withholding fluids and 
nutrition gained support from bioethicists, physicians, nurses and other healthcare providers 
because of social acceptance of autonomy as an overriding principle.” 

18Ibid., at 181; 189; 259. On page 181 Beauchamp and Childress made the statement: “We 
have thus argued only that making respect for autonomy a trump moral principle, rather than 
one moral principle in a system of principles, gives it an excessive value. The human moral 
community, indeed morality itself, is rooted no less deeply in the three clusters of principles 
discussed in subsequent chapters. In many clinical circumstances the weight of respect for 
autonomy is minimal, and the weight of nonmaleficence or beneficence is maximal. Similarly 
in public policy, the demands of justice can easily outweigh the demands of respect for 
autonomy.” While Beauchamp and Childress were correct that other principles besides 
autonomy were at least as deeply rooted in healthcare, in the context of the PVS and other 
seriously debilitated patients, autonomy rose to the top as the paramount principle. The major 
point of contention among all the cases involving PVS patients centered upon the right to 
privacy and patient self-determination, specifically the right to accept or refuse medical 
treatments. Additionally, after the issue of AAHN provision to PVS patients was largely 
concluded following Cruzan, the two principles most frequently tasked to address the closely 
related issue of physician-assisted suicide and euthanasia were autonomy and freedom from 
pain and suffering. See: Peter A. Singer, M.D., and Mark Siegler, M.D., “Euthanasia – A 
Critique,” New England Journal of Medicine (June 28, 1990), 322(26), 1881. See also: John 
M. Luce, M.D., “Ethical Principles in Critical Care,” Journal of the American Medical 
Association (February 2, 1990), 263(5), 696; John Edward Ruark, M.D., Thomas Alfred 
Raffin, M.D., et al., “Initiating and Withdrawing Life Support: Principles and Practice in 
Adult Medicine,” New England Journal of Medicine (January 7, 1988), 318(1), 26-27. 

19The most significant catalysts for the rise of personal autonomy were the landmark cases 
of the Unites States Supreme Court. First, in Griswold v. Connecticut, 381 U.S. 479 (1065), 
the Court, based on the newly discovered ‘right to privacy,’ that it was unconstitutional for 
physicians to withhold contraceptives from married couples. Second, in Roe v. Wade, 410 
U.S. 113 (1973), the Court, using the same reasoning as in Griswold, legalized abortion. See: 
Ian Shapiro, ed., Abortion: The Supreme Court Decisions (Hackett Publishing Company, Inc., 
Indianapolis, IN, 1995), 25-41; 46-70. See also: Thomas A. Shannon and Jo Ann Manfra, 
eds., Law and Bioethics: Texts with Commentary on Major U.S. Court Decisions (Paulist 
Press, New York, NY/Ramsey N.J., 1982), 7-41. 
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Court in 1975.20 Although the specific problem of Karen Quinlan was 
the catalyst for the transition towards autonomy in healthcare decision 
making, the change was largely the result of a much broader and a 
much more frequent problem than the case of one young woman in 
PVS. In the final analysis, the principle of autonomy and the 
acquisition of patient self-determination became the primary goal in 
medical decision making, particularly regarding seriously debilitated 
patients, because of the misuse of medical technologies that artificially 
prolonged the lives of patients far beyond the point of any useful 
benefit. Such misuse had the effect of producing an excessive amount 
of fear in the minds of the public towards the unilateral decision of 
medical professionals and the use of life-sustaining medical 
technologies. One commentator encapsulated the problem in the 
following statement: 

Doctors once believed they were duty-bound to use every weapon in 
medicine’s armamentarium to prevent death. But in the postwar years, 
as medical advances led to ever more grandiose expectations, the goal 
became more an obsession. Consequently, people were hooked up to 
machines, in part because of the erroneous belief that Hippocratic 
ethics required doctors to keep their patients alive as long as possible 
in virtually every case. But the existence of the machines themselves 
also contributed to the problem. Technology exists to be 
used…Unfortunately, because doctors have not always known when 
to stop, too many people have ended their days tethered to medical 
machines in hospital intensive care units (ICUs) with tubes inserted 
into almost every bodily orifice.21 

                                                 
20Charles L. Sprung, M.D., J.D., “Changing Attitudes and Practices in Forgoing Life-

Sustaining Treatments,” supra note 15 at 2212. Dr. Sprung determined that the change in 
medicine, away from paternalism and towards patient self-determination, started at the time of 
the Quinlan decision. 

21Wesley J. Smith, Culture of Death: The Assault on Medical Ethics in America 
(Encounter Books, San Francisco, CA, 2000), 81-82. See also: Charles L. Sprung, M.D., J.D., 
“Changing Attitudes and Practices in Forgoing Life-Sustaining Treatments,” supra note 15 at 
2211. Daniel Callahan commented upon this situation and its aftermath in the following: “The 
general problem was quickly identified well over two decades ago: since medical technology 
can prolong lives beyond the point of all sense and value, what can be done to avoid such a 
result? The response was quick in coming…The first part was to give patients a greater power 
of self-determination, and specifically to do so by means of advance directives, most 
commonly the ‘living will’ or durable-power-of-attorney legislation.” In: Daniel Callahan, 
The Troubled Dream of Life: In Search of a Peaceful Death (Georgetown University Press, 
Washington, D.C., 2000), 37-38; 62-64. 
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Hence, the Quinlan case became the focal point from which 
patients would eventually take greater control over treatment decisions 
that did not seem to produce a tangible benefit, and all too frequently, 
left some in a state more feared than death. 

The practical application of patient autonomy, exercised under the 
medical umbrella, had two fundamentally connected aspects that were 
fundamentally two sides of the same coin, namely, the right to 
informed consent and right to an informed refusal of treatment. 
Ideally, informed consent referred to a decision making process in 
which a medical professional made the patient aware of his or her 
illness, the probable effects of the illness, the treatments available to 
combat the illness, including the various risks and side-effects of each, 
as well as the likely prognosis, so that he or she could make a 
treatment decision. Conversely, informed refusal of consent enabled 
patients to refuse treatments that were not in his or her best interests 
regardless of the preference held by the medical professionals 
involved in the case. Outside of the more routine circumstances in 
which a physician or other medical professional obtained a patient’s 
consent for a particular medical treatment, provisions were also made 
to ascertain the treatment preferences of individuals in the event that 
he or she were unable to articulate their decision. Developed in the 
aftermath of the Quinlan case, many state legislatures enacted the 
formulation of living will and durable power of attorney statutes to 
provide the opportunity for the public to record their treatment 
preferences if they became incompetent. The right of patients to 
exercise self-determination in healthcare decision making was 
solidified by the Cruzan case and the enactment of the Patient Self-
Determination Act of 1990. From Cruzan onward, the right of 
patients, even patients who had subsequently become incompetent, to 
refuse unwanted medical treatment was formally recognized by the 
U.S. Supreme Court;22 after the Cruzan case, the issue of autonomy 
and patient self-determination became the major building block used 
to argue in favor of physician-assisted suicide and euthanasia.23 

                                                 
22David Orentlicher, M.D., J.D., “The Right to Die After Cruzan,” Journal of the 

American Medical Association (November 14, 1990), 264(18), 2444. 
23Daniel Callahan, Ph.D., “Reason, Self-Determination, and Physician-Assisted Suicide,” 

in: The Case Against Assisted Suicide: For the Right to End-of-Life Care, Kathleen Foley, 
M.D., and Herbert Hendin, M.D., eds. (The Johns Hopkins University Press, Baltimore, MD, 
2002), 52-53. He stated: “The physician-assisted suicide movement rests on two basic claims, 
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The second principle that advanced in importance when 
considering medical decision making choices for PVS and other 
seriously debilitated patients was the right of the patient to be free 
from pain and suffering. Normally, the right of the patient to be kept 
free from pain and suffering was more often considered an aspect of 
the principles of nonmaleficence and beneficence; however, in recent 
decades the prospect of a technologically prolonged dying process 
narrowed the focus of the broader principles to center upon pain and 
suffering as a major healthcare decision making principle.24 Although, 
most patients seem to trust their physician and support staff to have 
their best interests at heart, as well as to refrain from intentionally 
choosing a treatment that would cause unnecessary harm, even the 
good intentions of medical professionals are not enough to allay 
patients’ fears regarding the possibility of pain and suffering.25 For the 

                                                                                                                   
secondarily supported by other considerations as well. Those claims are our right to self-
determination and the obligation we all owe to each other to relieve suffering, but especially 
the obligation of the physician to do so.” 

24Freedom from pain and suffering is largely contained within the principles of 
nonmaleficence and beneficence. Based within the principle of nonmaleficence the maxim 
that comes from the Hippocratic tradition, primum non nocere (first do no harm) directs 
physicians, at the very least to cause no further harm to the patient. The principle of 
beneficence directs medical professionals to choose actions that are beneficial to the patient’s 
well-being. See: Tom L. Beauchamp and James F. Childress, Principles in Biomedical Ethics, 
supra note 16 at 189; 259-263. Commenting upon the rising importance of pain and suffering 
relief among the public, the Council on Ethical and Judicial Affairs of the AMA noted the 
following: “Over the last 50 years, people have become increasingly concerned that the dying 
process is too often needlessly protracted by medical technology and is consequently marked 
by incapacitation, intolerable pain, and indignity. In one public opinion poll, 68% of 
respondents believed that ‘people dying of incurable painful disease should be allowed to end 
their lives before the disease runs its course’.” In: Council on Ethical and Judicial Affairs, 
American Medical Association, “Decisions Near the End of Life,” Journal of the American 
Medical Association (April 22/29, 1992), 267(16), 2229. 

25The fears of patients regarding pain and suffering are not unfounded. The special Task 
Force on Pain Management of the Catholic Health Association noted the following disturbing 
statistics regarding the ability of the medical profession to manage pain: “The treatment of 
pain is a problem for clinical practice because formal courses in pain and symptom 
management are not readily available to medical and nursing students…A recent survey of 
physicians treating cancer patients, for example, revealed that fewer than 11 percent of 
respondents thought medical school training in pain management was ‘excellent’ or ‘good’; 
only 27 percent thought training in pain management during their residency was either 
‘excellent’ or ‘good.’ Practicing physicians and nurses are just as critical about the quality of 
pain management in their daily work. In the same survey, only 50 percent of those responding 
said pain management was ‘good’ or ‘very good’ in their clinical setting. In addition 31 
percent of the respondents said they would not prescribe the maximum dosage of pain killers 
unless the patient had less than six months to live.” In: Task Force on Pain Management: 
(CHA), “Pain Management: Theological and Ethical Principles Governing the Use of Pain 
Relief for Dying Patients,” Health Progress (January-February 1993), 74(1), 31-32. 
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past several decades, the great fear of patients and the great enemy of 
medical professionals, beyond even death itself, was an existence 
filled with intolerable pain and suffering. Daniel Callahan spoke about 
this in the following statement: 

“The fear of dying is powerful. Even more powerful sometimes is the 
fear of not dying, of being a burden to one’s family, of being forced to 
endure destructive pain or to live out a life of unrelieved, pointless 
suffering…No moral impulse seems more deeply embedded than the 
need to relieve human suffering. It is the basic tenet of the great 
religions of the world. It has become a foundation stone for the 
practice of medicine, and it is at the core of the social and welfare 
programs of all civilized nations.”26 

Regarding the specific circumstances of the PVS patient, the issue 
of pain and suffering was a central concern in the decision making 
process. Since the level of care needed to maintain the life of the PVS 
patient became so narrowly focused to include only basic nursing care, 
including the provision of AAHN, the most significant aspects of 
nonmaleficence and beneficence were distilled into whether or not 
such patients experienced pain and suffering. The 1994 Multi-Society 
Task Force on PVS acknowledged that PVS patients were known to 
periodically exhibit possible signs of physical distress, for example, 
movement of the trunk and extremities, grimaces, the shedding of 
tears, moaning, and/or screams; however, in their final analysis, they 
decided that such actions lacked a purposeful awareness.27 The 

                                                 
26Daniel Callahan, The Troubled Dream of Life: In Search of a Peaceful Death 

(Georgetown University Press, Washington, D.C., 2000), 93-94. See also: Sidney H. Wanzer, 
et al., “The Physician’s Responsibility Toward Hopelessly Ill Patients: A Second Look,” New 
England Journal of Medicine (March 30, 1989), 320(13), 846-847. 

27The Multi-Society Task Force on PVS, “Medical Aspects of the Persistent Vegetative 
State,” (First of Two Parts), New England Journal of Medicine (May 26, 1994), 330(21), 
1500. In the second part of the MSTF document, the medical professionals also addressed the 
issue of nociceptive response in PVS patients. They stated: “The term ‘nociceptive’ refers 
only to the response to noxious stimuli, not to the experience of pain. Nociceptive responses, 
which can be elicited at every level of the nervous system, from the spinal cord to the 
thalamus, are behavioral responses governed by functional motor systems…None of these 
responses necessarily reflect the perception of pain. Nociceptive stimulation elicits well-
known, unconscious postural responses, as well as other motor, autonomic, and 
endocrinologic reflexive responses. None of these, however, can evoke the experience of pain 
and suffering if the brain has lost its capacity for self-awareness. The perceptions of pain and 
suffering are conscious experiences: unconsciousness, by definition precludes these 
experiences. In: The Multi-Society Task Force on PVS, “Medical Aspects of the Persistent 
Vegetative State,” (Second of Two Parts), New England Journal of Medicine (June 2, 1994), 
330(22), 1576. 
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starkest and most forceful answer to the question of pain and suffering 
in the PVS patient was issued by the American Academy of 
Neurology. They concluded that, “persistent vegetative state patients 
do not have the capacity to experience pain or suffering. Pain and 
suffering are attributes of consciousness requiring cerebral cortical 
functioning, and patients who are permanently and completely 
unconscious cannot experience these symptoms.”28 Basically, the 
consistent response of the medical community from the 1983 
President’s Commission document to the 1994 Multi-Society Task 
Force on PVS determined that PVS patients lacked the neurological 
capacity to experience pain and suffering. Because the possibility 
existed that the PVS patient might retain some capacity to experience 
pain and suffering, it was a significant barrier to the justifiable 
withholding or withdrawal of AAHN. To counteract this belief, the 
official medical organizations often repeated statements which 
concluded that PVS patients lacked the neurological capacity to 
experience pain or suffering, thereby making the removal of all life-
support systems, including AAHN, an acceptable decision. Thus, 
given the circumstances in which a patient or the surrogate decision 
maker requested that all life-support, including AAHN, be withdrawn 
in the event that he or she entered the PVS, a medical team could 
acquiesce, comforted by the knowledge that the patient did not suffer. 
In fact, the MSTF remarked that when AAHN was removed, the only 
signs indicating acute dehydration in the PVS patient were dryness of 
the skin and mucous membranes that could be easily treated with 
simple nursing care.29 
A Comparison of Principles 

Setting aside religion or theology as the fundamental difference 
between the principles of the American medical profession and those 

                                                 
28American Academy of Neurology, “Position of the American Academy of Neurology on 

Certain Aspects of the Care and Management of the Persistent Vegetative State Patient,” 
Neurology, 39 (January 1989), 125. 

29The MSTF document concluded that “when artificial nutrition and hydration are 
withdrawn, patients in a persistent vegetative state usually die within 10 to 14 days. The 
immediate cause of death is dehydration and electrolyte imbalance rather than malnutrition; 
patients in a persistent vegetative state cannot experience thirst or hunger…Appropriate 
nursing care can prevent the most common signs of acute dehydration, such as dryness of the 
skin and mucous membranes of the mouth and eyes.” In: The Multi-Society Task Force on 
PVS, “Medical Aspects of the Persistent Vegetative State,” (Second of Two Parts), New 
England Journal of Medicine (June 2, 1994), 330(22), 1578. 
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of the Catholic moral tradition, the most glaring point of separation 
between the two is the serious lack of depth within the medical 
principles, specifically as they relate to the PVS patient. Although the 
medical tradition purports to espouse numerous principles to guide 
ethical medical decision making, for example, autonomy, 
nonmaleficence, beneficence, and justice, when they confront the 
specific circumstances of the PVS patient, only two seem truly 
applicable. First, the overwhelming acceptance and reliance on patient 
autonomy in medical decision making by the public at large and the 
majority of medical professionals made it, above all else, the critical 
and indispensable arbiter of medical treatment or non-treatment. In the 
current medical climate, the true determinative factor for the provision 
of AAHN to the PVS patient is not primarily centered upon whether 
or not it is an effective treatment to maintain life, but upon an 
individual’s autonomous decision to accept it or not to accept it.30 
While the Catholic Church recognizes that, in many circumstances, 
the right of the individual to determine the course of his or her medical 
treatment is a concrete sign of the respect due a patient, the decision to 
remove AAHN from the PVS patient based on patient self-
determination falls outside the parameters of the Catholic moral 
tradition as it has been interpreted by the majority of the American 
hierarchy and Pope John Paul II.31 

The weakness of autonomy as the primary decision making 
principle in situations involving PVS and other seriously debilitated 
patients is also demonstrated by the difficulties inherent in its 
application, particularly in the case of advance directives. As indicated 
earlier in this project, the attempts to induce a widespread movement 
among the general public to record their treatment preferences in the 
event of incompetence has not been remotely as successful as it had 

                                                 
30Robert Steinbrook, M.D., and Bernard Lo., M.D., “Artificial Feeding – Solid Ground, 

Not a Slippery Slope,” New England Journal of Medicine (February 4, 1988), 318(5), 288. 
31Pontifical Council for Pastoral Assistance (PCPA), “Charter for Health Care Workers,” 

(Pauline Books and Media, Boston, MA, 1995), 72 § 4. The PCPA stated: “So that the choice 
may be made with full awareness and freedom, the patient should be given a precise idea of 
his illness and the therapeutic possibilities, with the risks, the problems and the consequences 
they entail. This means that the patient should be asked or an informed consent.” The right of 
the human person to determine his or her medical treatments is not absolute, however.” See: 
Pope John Paul II, Evangelium Vitae, supra note 4 at 47 § 3. “No one, however, can 
arbitrarily choose whether to live or die; the absolute master of such a decision is the Creator 
alone, in whom ‘we life and move and have our being’ (Acts 17: 28).” 
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been hoped. Despite the notoriety caused by Karen Quinlan and 
Nancy Cruzan, the overwhelming majority of Americans have not 
taken the time to formulate a living will or empower a loved one with 
a durable power of attorney for medical decision making. 
Furthermore, even within the broad spectrum of healthcare decision 
making, it has been difficult to establish a level of informed consent 
that truly lives up to its name. Based upon numerous obstacles: 
ensuring the proper disclosure of information, the patient’s ability to 
understand his condition and the treatments proposed to remedy it, 
time constraints, the condition of the patient, and the attitude of the 
physician to name a few, an example of truly informed consent has 
often been difficult to effect. One noted clinician commented upon the 
practice used by some physicians to lead their patients to the treatment 
decision they considered to be the most advantageous, instead taking 
the time to understand the true wishes of the patient. He stated: 
“physicians often speak of ‘consenting the patient’ implying that it is a 
foregone conclusion that the patient will agree.”32 Thus when 
considering the particular circumstances of the PVS patient, factors 
both internal and external to the patient can potentially obscure the 
consent of the patient, namely, fear of being a burden to family 
members, financial concerns, and fear of a meaningless existence. All 

                                                 
32Bernard Lo, M.D., F.A.C.P., Resolving Ethical Dilemmas: A Guide For Clinicians 

(Lippincott Williams & Wilkins, Philadelphia, PA, 2000), 19. See also: Stephen M. Krason, 
J.D., Ph.D., “The Living Will Revisited.” Ethics & Medics (April 1988), 13(4), 1-3. 
Additional problems with the principle of autonomy have also been noted by other 
commentators. See: John F. Morris, “Which Principle: Autonomy or Respect?” Ethics & 
Medics (April 1998), 23(4), 3. He stated the following philosophical problem: “When 
knowledge is shared between human beings it is filtered, interpreted, and marked by the 
‘educator’ with values and beliefs. A patient, therefore, cannot act autonomously in any 
philosophical sense of the term because the external influence here is unavoidable. In short, 
no patient ever has been – or ever will be – autonomous in the true sense.” Daniel Callahan 
focused upon the problems of community separation in regards to autonomy. He remarked: 
“This understanding of autonomy is hazardous to moral relationships and moral community. 
It buys our freedom to be ourselves, and to be free of undue influence by others, at too high a 
price. It establishes contractual relationships as the principle and highest form of 
relationships. It elevates isolation and separation as the necessary starting point of human 
commitments. It presumes that the moral life can be made a wholly voluntary matter (at least 
for that much revered figure, the ‘consenting adult’), thus attempting to deny the validity of 
many uninvited moral obligations that ordinary life with other people usually casts before us. 
It will inevitably diminish the sense of obligation that others may feel toward us, and shrivel 
our sense of obligation toward others.” In: Daniel Callahan, “Autonomy: A Moral Good, Not 
a Moral Obsession,” Hastings Center Report (October 1984), 14(5), 41.  
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of these factors are powerful motivators to further cloud an 
“autonomous” decision to accept or refuse AAHN. 

Second, the principle of pain and suffering likewise seems to be a 
rather thin measure upon which to base the decision to provide or 
withhold/withdraw AAHN from a PVS patient. Pain and suffering 
fails to be a solid basis for the decision to provide or 
withhold/withdraw AAHN from PVS patients mainly because its 
presence or absence can be used to justify any preferred outcome. On 
the one hand, the insistence of the major medical organizations that 
PVS patients are incapable of experiencing pain and suffering has 
been a strong factor in the decision to withdraw AAHN from them. 
Basically the argument has progressed in the following manner: since 
PVS patients are irreversibly unconscious with no hope of recovery, 
since either they or their surrogate decision maker decided against 
further provision of AAHN, and since the patient is purportedly 
unable to perceive pain or suffering, it is justifiable to withdraw 
AAHN and let them die. Hence, because medical professionals have 
concluded that PVS patients are incapable of perceiving pain or 
suffering, the decision to remove AAHN becomes significantly less 
problematic when the dehydration associated with AAHN withdrawal 
is considered.33 In such a case, minimal gestures like proper hygiene 
and ice chips seem sufficient in terms of care. 

On the other hand, not every neurologist and physician is 
convinced that the determination reached by the major medical 
organizations concerning the PVS patient’s inability to experience 
pain and suffering is absolutely correct.34 How significantly would the 
PVS patient’s situation be changed if he or she was discovered to be 
capable of experiencing some level of pain or suffering? In the minds 

                                                 
33Wesley J. Smith, Culture of Death, supra note 21 at 75-76. Mr. Smith offered a glimpse 

into death by dehydration. In a statement quoting Dr. William Burke, Mr. Smith highlighted 
the following: “A conscious person would feel it [dehydration] just as you or I would. They 
will go into seizures. Their skin cracks, their tongue cracks, their lips crack. They may have 
nosebleeds because of the dryness of the mucus membranes and heaving and vomiting might 
ensue because of the drying out of the stomach lining.”  

34D. Alan Shewmon, M.D., “Recovery from ‘Brain Death’: A Neurologist’s Apologia,” 
Linacre Quarterly (February 1997), 64(1), 59-62. Dr. Shewmon asserted that the major 
medical organizations have not proven the common belief that PVS patients were 
physiologically incapable of consciousness. See also: A.A. Howsepian, M.D., “The 1994 
Multi-Society Task Force Consensus Statement on the Persistent Vegetative State: A Critical 
Analysis,” Issues in Law and Medicine (1996), 12(1); William J. Burke, M.D., “Persistent 
Vegetative State,” (Correspondence), Neurology (February 1990), 40(2), 384. 
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of some medical professionals, even the presence of pain and suffering 
does not automatically reverse a decision to remove AAHN from a 
PVS patient. One commentator used the imagined pain and suffering 
of Nancy Cruzan to justify the removal of the AAHN maintaining her 
life. He stated: 

“No matter what the Court says about preservation of life, potential 
for abuse, and states’ rights, I am convinced that Nancy Cruzan would 
cry out in horror if she were ever made aware of her mindless, 
dehumanizing existence. She would be even more appalled (as we all 
would be) if she knew the ordeal her parents have been through trying 
to do what Nancy would have wanted.”35 

Thus the observation can be made that within the major cases 
discussed in this project, the issue of pain and suffering has been 
employed from two opposing angles. First, medical professionals have 
asserted the absence of physical pain and suffering to promote the 
withdrawal of AAHN from the PVS patient; however, as illustrated in 
the statement above, the issue of pain and suffering is likewise used to 
bolster arguments against the provision of AAHN from the position 
that life in the PVS condition itself is a form of pain and suffering. 
The New Jersey Supreme Court’s ruling on the Quinlan case 
concluded that: “We have no doubt, in these unhappy circumstances, 
that if Karen were herself miraculously lucid for an interval (not 
altering the existing prognosis of the condition to which she would 
soon return) and perceptive of her irreversible condition, she would 
effectively decide upon discontinuance of the life-support apparatus, 
even if it meant the prospect of natural death.”36 Similar statements, 
made in relation to the condition of Clarence Herbert, Claire Conroy 
and Paul Brophy, seem to indicate that the patients harbored the belief 
that subsisting in PVS involved a level of suffering that was worse 
than death.37 Furthermore, the subject of pain and suffering is also 

                                                 
35Ronald E. Cranford, M.D., “A Hostage to Technology,” Hastings Center Report 

(September/October 1990), 20(5), 10. 
36The New Jersey Supreme Court, “Karen Quinlan: New Court Decision,” Origins (April 

15, 1976), 5(43), 681. 
37Clarence Herbert’s wife recalled that her husband informed her before his operation not 

to let the doctors keep him alive if something went wrong, and to remove all life-support 
machines. In: Bryan Jennett, M.D., The Vegetative State, supra note 17 at 190. While Claire 
Conroy was not in PVS, the trial judge permitted the removal of her AAHN on the grounds 
that her life had become intolerably and permanently burdensome. In: Richard A. 
McCormick, S.J., The Critical Calling: Reflections on Moral Dilemmas Since Vatican II 
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employed to strengthen arguments that recommend the removal of 
AAHN from a PVS patient based upon the anguish of his family 
members and loved ones. In this instance, however, the decision to 
provide or withhold/withdraw AAHN to a vulnerable PVS patient has 
passed entirely over the actual condition of the non-suffering patient 
and the effectiveness of the treatment given to sustain his or her life. 
Based upon this argument, therefore, the removal of AAHN and the 
subsequent death of the PVS patient was sought as the only way to 
relieve the suffering of the family.38 In the final analysis, the reliance 
upon the principle of pain and suffering to guide medical decision 
making, particularly as it applies to the PVS patient, is weak for the 
following reasons: first, it is based upon scientific evidence that, 
however likely, is inconclusive; second it is ultimately a subjective 
measurement; and last, it is highly prone to emotionalism when the 
perceptions of family members and medical professionals are used to 
gauge the extent of the PVS patients’ suffering.39 

                                                                                                                   
(Georgetown University Press, Washington, D.C., 1989), 372. Regarding the Brophy case, the 
family of Paul Brophy cited undocumented evidence that he would rather be dead than to 
exist in an irreversibly unconscious condition. In: Eileen Flynn, Hard Decisions: Forgoing 
and Withdrawing Artificial Nutrition and Hydration (Sheed and Ward, 1990), 25. See also: 
Robert Steinbrook, M.D., and Bernard Lo, M.D., “Artificial Feeding – Solid Ground, Not a 
Slippery Slope,” supra note 30 at 286. 

38Ronald E. Cranford, M.D., and David Randolph Smith, J.D., stated: “Why is the 
persistent vegetative state worse than death? While the level of consciousness is the same for 
both, there is far greater anguish and despair in caring for a hopelessly ill patient whose eyes 
are open and who appears to be consciously interacting with the environment. This situation 
takes a tremendous toll on a patient’s family, both emotionally and economically. A great deal 
of false hope can be generated by the fact that the patient’s eyes are open. It takes a great deal 
of time for family members to come to the intellectual and emotional acceptance that the 
patient is not conscious nor experiencing pain or suffering. It is generally easier for a family 
to accept the hopelessness of the situation when a patient is in a coma and has no sleep/wake 
cycles. The guilt, anguish, and ambivalence that face the families of patients in the vegetative 
state are substantial.” In: Ronald E. Cranford, M.D., and David Randolph Smith, J.D., 
“Consciousness: The Most Critical Moral (Constitutional) Standard for Human Personhood,” 
supra note 3 at 244. See also: Marcia Angell, M.D., “After Quinlan: The Dilemma of the 
Persistent Vegetative State,” New England Journal of Medicine (May 26, 1994), 330(21), 
1524. In addition to commenting upon the anguish suffered by family members and other 
loved ones of the PVS patient, Dr. Angell also stated that the medical professionals caring for 
the PVS patient also deserved some consideration. She noted: “But what about the reverse 
situation? Suppose a family wishes to keep a patient who is in a permanent vegetative state 
alive as long as possible? Do caregivers – demoralized by providing limitless expensive care 
in a hopeless case – have the right to stop treatment anyway, so that the patient will die?” 

39Another significant difference between the Catholic moral tradition and secular 
American medicine is the difference in which each approaches the issue of pain and suffering. 
In Christian theology, pain and suffering, while at once connected with the presence of evil in 
the world, is not without meaning, particularly since it can be connected with the suffering of 
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Another point of difference between the principles of the Catholic 
moral tradition and those used by the American medical community, 
especially those involving patient autonomy and freedom from pain 
and suffering, lies in the limits set upon the principles. Regarding 
autonomy, the principles of the Catholic moral tradition acknowledge 
the dominion of the human person over creation, and even to some 
extent over himself and the life he possesses; however, the autonomy 
given to the human person can only be exercised within the 
parameters set by God through divine revelation and natural law.40 By 
contrast, the principle of patient autonomy used by the American 
medical community for healthcare decision making is potentially open 
to a much broader interpretation than the understanding of the 
Catholic moral tradition, since the limits placed on patient autonomy 
are governable only by the will of the majority of American citizens, 
or the current interpretation of the American legal system. Based on 
the principle of patient autonomy and the right to privacy, the courts, 
most notably in Cruzan, have already upheld a patient’s right to refuse 
any medical treatment.41 Although patient autonomy, specifically the 

                                                                                                                   
Christ crucified. See: Pope John Paul II, Apostolic Letter, Salvifici Doloris, 7§ 6 (February 
11, 1984) AAS 76 (1984), 214-234; ET: Origins (February 23, 1984), 13(37), 612. Within the 
secular context, however, pain and suffering seem to be accorded no potential value, and, 
therefore, are always be something to be avoided. See: Joan Liaschenko, R.N., and Joan J. 
Davis, R.N., “Nurses and Physicians on Nutritional Support: A Comparison,” Journal of 
Medicine and Philosophy, 16 (1991), 277-278. They noted: “Modern health care practices 
support the myth that suffering is avoidable. Suffering is viewed as a problem to be solved, 
molded, and manipulated until it is amenable to some form of intervention, usually 
technological; in this way, suffering becomes manageable so that the intervention can be 
focused and precise…For the practitioner, patient stress as a result of failed intervention 
makes suffering an embarrassment which must be denied or glossed over.” See also: Pope 
John Paul II, Evangelium Vitae, supra note 4 at 23 § 2. He stated: “In such a context suffering, 
an inescapable burden of human existence but also a factor of possible personal growth, is 
‘censored’, rejected as useless, indeed opposed as an evil, always and in every way to be 
avoided. When it cannot be avoided and the prospect of even some future well-being 
vanishes, then life appears to have lost all meaning and the temptation grows in man to claim 
the right to suppress it.” In the end, while Christian theology maintains that acceptance of pain 
and suffering can have meaning, it does not conclude that all pain and suffering must be 
accepted and that it should not be alleviated. See: PCPA, “Charter for Health Care Workers,” 
supra note 31 at 68-71.  

40PCPA, “Charter for Health Care Workers,” supra note 31 at 50-53. 
41Council on Ethical and Judicial Affairs of the AMA, “Decisions Near the End of Life,” 

Journal of the American Medical Association (April 22/29, 1992), 267(16), 2230. The right of 
the patient to refuse medical treatments was upheld most recently in the case involving Mrs. 
Theresa Schiavo, a Florida woman existing in the PVS for approximately 14 years. The 
decision regarding her treatment that was reached by the Court of Appeals in Florida stated: 
“But in the end, this case is not about the aspirations that loving parents have for their 
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right of a patient to choose or refuse medical treatment, is not 
necessarily at odds with the Catholic moral tradition, the application 
of patient autonomy to allow the withdrawal of AAHN from the PVS 
patient is at present opposed by the majority of the American Catholic 
hierarchy. More seriously, however, and directly opposed to the 
principles of the Catholic moral tradition, are the attempts to apply the 
principle of patient autonomy and the right to be free of pain and 
suffering to requests for physician-assisted suicide and euthanasia.42 
Therefore, while the principles of the Catholic moral tradition set an 
absolute prohibition against the direct and voluntary taking of an 
innocent human life that stands outside of individual or collective 
desire,43 the principles employed by the American medical community 
are potentially more fluid, because they are ultimately grounded upon 
the will of the people and the interpretation of the court system.44 

                                                                                                                   
children. It is about Theresa Schiavo’s right to make her own decision independent of her 
parents and independent of her husband.” In: Court of Appeal of Florida, “In Re Guardianship 
of Theresa Maria Schiavo: Opinion of the Court of Appeal of Florida,” Issues in Law and 
Medicine (2003), 19(2), 161. 

42Ibid., at 2231-2232. See also: Sidney H. Wanzer, M.D., et al., “The Physician’s 
Responsibility Toward Hopelessly Ill Patients: A Second Look,” New England Journal of 
Medicine (March 30, 1989), 320(13), 844. They noted: “The courts recognized the patient’s 
common-law right to autonomy (to be left alone to make one’s own choices) as well as the 
constitutional right to privacy (to be protected from unwanted invasive medical treatment). 
Currently, the courts are moving closer to the view that patients are entitled to be allowed to 
die, whether or not they are terminally ill or suffering. Many recent cases have permitted 
treatment to be terminated in patients who are permanently unconscious, indicating that the 
right to refuse treatment can be used to put an end to unacceptable conditions even if the 
patients are not perceptibly suffering or close to death. In such court opinions, many of which 
have dealt with artificial feeding, the cause of the patient’s death continues to be attributed to 
the underlying disease, rather than to the withholding or withdrawal of treatment. Popular 
attitudes about the rights of dying patients have also changed, often in advance of the attitudes 
of health care providers, legislators, and the courts. The results of one public-opinion poll 
indicated that 68 percent of the respondents believed that “people dying of an incurable 
painful disease should be allowed to end their lives before the disease runs its course.” 

43Pope John Paul II, Evangelium Vitae, supra note 4 at 57 § 4. 
44At the present time, the U.S. Supreme Court has failed to recognize a constitutional 

basis for the right of patients to demand physician-assisted suicide or euthanasia, namely, in 
Washington v. Glucksberg, 117 SCt. 2258 (1997), and Vacco v. Quill, 117 SCt. 2293 (1997) 
respectively; however, the interpretation of the Court at a given time is the paramount. See: 
Lawrence O. Gostin, J.D., “Deciding Life and Death in the Court Room: From Quinlan to 
Cruzan, Glucksberg to Vacco – A Brief History and Analysis of Constitutional Protection of 
the ‘Right to Die’,” Journal of the American Medical Association (November 12, 1997), 
278(18), 1528. He commented: “Although the Court did not categorically state that statutes 
legalizing assisted suicide would be upheld as constitutional, it broadly hinted that it would 
tolerate state experimentation in a democratic society…In Glucksberg, the Court found that 
the state of Washington’s statutory ban on assisted suicide was constitutional ‘on its face,’ 
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The Obligatory or Optional Classification of AAHN 

The second fundamental division that separated the conclusions of 
Catholic moral theology from the conclusions of the major American 
medical organizations regarding the care of the PVS patient concerned 
the nature of AAHN and whether its provision was obligatory or 
optional. Generally, every group concerned with healthcare issues 
agreed that the provision of basic nursing care was an aspect of 
medical care owed to all patients, including the PVS patient. The 
universally accepted elements that constituted basic nursing care 
included simple actions or articles required to maintain personal 
hygiene and dignity, for example, proper clothing, temperature 
control, cleanliness, and even food and water for those who could 
consume them orally. Basic nursing care was considered, by all 
accounts, an aspect of medical care that should always be provided to 
patients regardless of the severity of their condition. Nevertheless, the 
specific characteristics of AAHN made it difficult to determine 
whether it should be classified as an aspect of normal care, or if it was 
instead a medical treatment. Because the purpose of AAHN was to 
deliver food and fluids, many ethicists, lawyers and medical personnel 
concluded that it was simply an aspect of the normal care owed to any 
patient; however, others determined that the requirement of skilled 
medical professionals to administer AAHN necessarily made it a 
medical treatment. In the end, although some in the Catholic tradition 
maintained that the provision of AAHN was obligatory because it was 
an example of basic care, several documents issued under the umbrella 
of the American hierarchy ultimately determined that the nature of 
AAHN was not the critical factor that made AAHN provision 
obligatory or optional.45 The major medical organizations helped to 
formulate, and ultimately relied on, the judgment of numerous court 

                                                                                                                   
meaning that it would be valid in most, but non necessarily all, cases in which it was 
applied…Thus, the Court left open the possibility that it would uphold the right to assisted 
suicide, say, in a case where a physician faced a severe criminal penalty for complying with 
the request of a patient who was unquestionably competent, terminally ill, and experiencing 
intractable pain and suffering.” 

45Both the Pontifical Academy of Sciences and the Pontifical Council for Pastoral 
Assistance considered the provision of AAHN an example of normal care. See: Pontifical 
Academy of Sciences, “The Artificial Prolongation of Life,” Origins (December 5, 1985), 
15(25), 415. The original document can be found in Enchiridion Vaticanum, IX (Bologna, 
Italy: Edizioni Dehoniane Bologna, 1987), p. 1727, n. 1768. Pontifical Council for Pastoral 
Assistance, “Charter for Health Care Workers,” supra note 31 at 120. 
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decisions that classified AAHN as a medical treatment that could be 
accepted or refused by a patient or a patient’s surrogate decision 
maker. The following segment will provide a brief comparison of the 
conclusions reached by Catholic moral theology and American 
medical thought. 

 
The Determination of Catholic Moral Theology Regarding AAHN 

At the most basic level, the heart of the Catholic moral tradition 
regarding the proper care of the PVS patient always sought to 
determine whether AAHN was an ordinary, (proportionate) means of 
preserving life, or whether it should be considered an extraordinary, 
(disproportionate) means of preserving life. Thus leaving aside the 
question of whether AAHN was believed to be an aspect of basic 
nursing care or considered a treatment, the fundamental reason why its 
provision was determined to be obligatory centered on the assessment 
that AAHN was an ordinary means of conserving life. For some 
Catholic organizations and theologians, the provision of food and 
water, whether delivered orally or through a feeding tube, was an 
aspect of basic nursing care on par with hygienic measures, clothing, 
and proper temperature control.46 Within this concept was the 
understanding that as long as food and water accomplished its 
intended purpose, namely maintaining the life of the patient, it was an 
ordinary means of conserving life; only under the specific 
circumstances in which a patient was imminently dying or the body 
could no longer assimilate nourishment provided, would it become 
optional. Thus, to remove AAHN from a PVS patient whose life could 
be easily maintained by the provision of food and fluids was to 
withdraw an ordinary means of sustaining life, and as a consequence, 
directly intending the death of the patient by dehydration.47 
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was an aspect of normal care. He argued that, in the circumstances in which tube feeding 
alone would maintain the life of a person in PVS, it was an aspect of basic nursing care, and 
not a medical treatment. In: Robert Barry, O.P., “Feeding the Comatose and the Common 
Good,” The Thomist (January 1989), 53(1). See also: Robert L. Barry, O.P., The Sanctity of 
Human Life and Its Protection (University Press of America, Lanham, MD, 2002), 151-152. 
Further reference: Gilbert Meilaender, “On Removing Food and Water: Against the Stream,” 
in: Bioethics: Basic Writings on the Key Ethical Questions that Surround the Major, Modern 
Biological Possibilities and Problems, Thomas A. Shannon, ed., Third Edition (Paulist Press, 
Mahwah, NJ, 1987), 215-222.  

47Ibid. at 152. 
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Later attempts of bishops’ committees to address the issue of 
AAHN provision to PVS patients used a slightly different approach. 
Instead of resting their argument on the contention that AAHN was an 
example of basic care that must nearly always be provided to patients, 
these documents contended that the distinction between “treatments,” 
which may be discontinued, and “care,” which must be continued, did 
not offer a complete resolution to the problem because both terms 
remained subject to the norms of ordinary and extraordinary means. 
Hence, one document stated: “Whether it is viewed as a treatment or 
care, it would be morally wrong to discontinue nutrition and hydration 
when they are within the realm of ordinary means.”48 From this later 
perspective, the key to determining whether the provision of AAHN to 
a PVS patient was morally obligatory or morally optional was to 
assess the benefits and burdens associated with its provision. The 
Pennsylvania bishops concluded that the provision of AAHN to PVS 
patients was clearly beneficial because it fulfilled the purpose for 
which it was given, namely to sustain life. At the same time, they also 
determined that the provision of AAHN in these circumstances was 
not seriously burdensome because it could be administered easily and 
with negligible amounts of pain or suffering.49 Serious consideration 
was likewise given to the charge that the excessive economic burdens 
of providing AAHN to a PVS patient made it an extraordinary means 
of preserving life; however, although the later documents 
acknowledged the serious financial burdens of caring for PVS 
patients, the U.S. Bishops Pro-Life Committee believed that other 
options were available to make the cost of caring for PVS patients 

                                                 
48Pennsylvania Bishops, “Nutrition and Hydration: Moral Considerations,” Origins 

(January 30, 1992), 21(34), 548. See: U.S. Bishops’ Pro-Life Committee, “Nutrition and 
Hydration: Moral and Pastoral Reflections,” Origins (April 9, 1992), 21(44), 707. The Pro-
Life Committee stated: “Even medical “treatments” are morally obligatory when they are 
“ordinary” means – that is if they provide a reasonable hope of benefit and do not involve 
excessive burdens.” See also: National Conference of Catholic Bishops (NCCB), “Ethical and 
Religious Directives for Catholic Health Care Services, Origins (December 15, 1994), 24(27), 
459, [Directives: 56-58]. 

49Ibid., at 548. See: U.S. Bishops’ Pro-Life Committee, “Nutrition and Hydration: Moral 
and Pastoral Reflections,” Origins (April 9, 1992), 21(44), 707-708. See also: Mark Siegler, 
M.D., “Hydration and Nutrition: Medical, Legal, and Ethical Obligations.” In: Scarce Medical 
Resources and Justice (The Pope John XXIII Center, Braintree, MA, 1987), 134. He 
commented: “Should a relatively simple and ordinary medical and nursing intervention – 
specifically, the provision of fluid and nutritional support – be withheld by doctors and nurses 
from patients who are not terminally ill and who are not likely to die in a short time?” 
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more manageable.50 Both the Pennsylvania bishops and the U.S. 
Bishops’ Pro-Life Committee advanced the belief that adequate 
assistance was available to make the provision of AAHN to PVS 
patients a financially affordable decision, especially in a society as 
affluent as the United States. The Pennsylvania bishops stated: 
“However, in the society in which we live this does not present a fully 
convincing argument. Resources are available from other sources, and 
these can often be tapped before a family reaches dire financial straits. 
Such assistance has been and continues to be available.”51 

It can be observed, therefore, that the Catholic moral stance 
regarding the decision to provide or withhold AAHN from PVS 

                                                 
50U.S. Bishops’ Pro-Life Committee, “Nutrition and Hydration: Moral and Pastoral 

Reflections,” Origins (April 9, 1992), 21(44), 708. They stated: “The difficulties families may 
face in this regard, and their need for improved financial and other assistance from the rest of 
society, should not be underestimated. While caring for a helpless loved one can provide 
many intangible benefits to family members and bring them closer together, the 
responsibilities of care can also strain even close and loving family relationships; complex 
medical decisions must be made under emotionally difficult circumstances not easily 
appreciated by those who have never faced such situations. Even here, however, we must try 
to think through carefully what we intend by withdrawing medically assisted nutrition and 
hydration. Are we deliberately trying to make sure that the patient dies in order to relieve 
caregivers of the financial and emotional burdens that will fall upon them if the patient 
survives…Does my decision aim at relieving the patient of a particularly grave burden 
imposed by medically assisted nutrition and hydration? Or does it aim to avoid the total 
burden of caring for the patient? If so, does it achieve this aim by deliberately bringing about 
his or her death?” See: William E. May, Robert Barry, O.P., Msgr. Orville Griese, Germain 
Grisez, Brian Johnstone, C.Ss.R., Thomas J. Marzen, J.D., Bishop James T. McHugh, S.J.D., 
Gilbert Meilaender, Ph.D., Mark Siegler, M.D., Msgr. William Smith, “Feeding and 
Hydrating the Permanently Unconscious and Other Vulnerable Persons,” Issues in Law and 
Medicine (1987), 3(3), 210. They commented: “The question remains whether providing food 
and water in this way to these patients is excessively burdensome because of its cost. At the 
outset we make two critical points. First, the cost of providing food and fluids by enteral tubes 
is not, in itself, excessive. Such feeding is generally no more costly than other forms of 
ordinary nursing care (such as cleaning or spoonfeeding a patient) or ordinary maintenance 
care (such as the maintenance of room temperature through heating or air conditioning). 
Second, one must also take into account the benefits that such care may provide both to the 
patient and to the caregivers.” See also: William E. May, Catholic Bioethics and the Gift of 
Human Life (Our Sunday Visitor Press, Huntington, IN., 2000), 268-269. He stated: “We 
granted that the total cost of caring for PVS patients (providing them with a heated room, 
nursing care, etc.) could be quite great, but that in our affluent society, which provides similar 
care for other persons in severely compromised positions (e.g., those who must be 
institutionalized because of chronic but non-fatal illnesses, etc.), it would be unfair and unjust 
to deprive the permanently unconscious of their fair share.” 

51Pennsylvania Bishops, “Nutrition and Hydration: Moral Considerations,” supra note 48 
at 549. See: U.S. Bishops’ Pro-Life Committee, “Nutrition and Hydration: Moral and Pastoral 
Reflections,” supra note 50 at 708. See also” Germain Grisez, “Difficult Moral Questions: 
May a Husband End All Care of His Permanently Unconscious Wife?” Linacre Quarterly 
(May 1996), 63(2), 45. 
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patients was based upon the criteria that comprised the ordinary and 
extraordinary means of conserving life distinction. The specific factors 
involved in the provision of AAHN to PVS patients has led the 
majority of the American Catholic hierarchy to conclude that, based 
upon the present state of medical science, providing food and fluids to 
the PVS patient served a life-sustaining purpose that outweighed the 
minimal burdens that accompanied it, thus making it an ordinary 
means of conserving life that must be continued. While the ordinary 
and extraordinary means of conserving life distinction necessarily 
contained some subjective elements (the experience of excessive pain 
and suffering or financial concerns), not all of which were considered 
applicable to an irreversibly unconscious patient, the primary focus of 
the Catholic moral tradition was centered upon the benefit or 
burdensomeness of the particular treatment in relation to the condition 
of the patient. In this manner, the Catholic moral tradition advocated 
an assessment process that took into consideration the specific 
circumstances of each patient, while at the same time holding to an 
objective decision making framework. Thus, if a proposed treatment 
was deemed ordinary, there was a moral requirement to employ it; if a 
proposed treatment was deemed extraordinary, an option existed 
whether to apply it or not. 
 

The Determination of American Medical Thought and Practice 

Regarding AAHN 

The classification of AAHN as either an aspect of basic nursing 
care or as a medical treatment among other medical treatments was a 
vital component for the development of the medical community’s 
treatment policy concerning the PVS patient. The progression of the 
medical profession’s deliberation on the nature of AAHN developed 
in four discernable steps. First, from the time of Karen Quinlan, and 
even several years after her case, the provision of food and fluids was 
largely considered an aspect of normal care.52 The second step, 

                                                 
52Fred Rosner, M.D., “Why Nutrition and Hydration Should Not Be Withheld From 

Patients,” Chest (December 1993), 104(6), 1893. Likewise consider the following: Judging 
from the adverse reaction of Dr. Morse, Karen Quinlan’s doctor, at the thought of removing 
the ventilator that sustained her breathing, the question of removing her food and fluids was 
almost unthinkable. Similarly, the reaction of Mr. Quinlan to the suggestion that his 
daughter’s food and fluids be removed further illustrated the point. See: Alexander Morgan 
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characterized by procedural uncertainty, was driven by the apparent 
desire of the medical community to classify AAHN as a medical 
treatment; however, such a policy shift was ultimately constrained by 
a medical tradition that had, up until that point, always considered the 
provision of food and fluids an aspect of normal care. This period was 
best exemplified by the treatment of the issue in the 1983 President’s 
Commission document, Deciding to Forego Life-Sustaining 

Treatment. At one point in its discussion, the President’s Commission 
revealed that the normal practice of healthcare institutions regarding 
care for permanently unconscious patients was to provide supportive, 
but not highly aggressive care that included basic hygiene and 
artificial nutrition.53 Somewhat later in the discussion, however, the 
Commission focused its attention on the burdensomeness of providing 
AAHN to a permanently unconscious patient who had only a remote 
possibility to recover. The Commission concluded that under such 
circumstances, the sensitivities of the family and medical 
professionals should determine whether AAHN is provided or not 
provided.54 Thus, although the President’s Commission acknowledged 
the common medical practice of providing AAHN to PVS patients as 
an aspect of normal care, they also seemed to lean towards a policy 
that allowed the possibility of AAHN removal. The third step in the 
medical classification of AAHN was reached through the conclusions 
of several major legal cases that involved PVS and other seriously 
debilitated patients; the ultimate result of each case was the increasing 
solidification of the medical position regarding AAHN. Beginning in 
1983 with the court case against two California physicians who 
removed the life-sustaining technology, including AAHN, that 
maintained Clarence Herbert’s life, the classification of AAHN as a 
medical treatment was established.55 The judge stated that “medical 

                                                                                                                   
Capron, “Ironies and Tensions in Feeding the Dying,” Hastings Center Report (October 
1984), 14(5), 33. 

53President’s Commission for the Study of Ethical Problems in Medicine and Biomedical 
and Behavioral Research, Deciding to Forego Life-Sustaining Treatment: A Report on the 
Ethical, Medical and Legal Issues in Treatment Decisions (U.S. Government Printing Office, 
Washington, D.C., 1983), 187. 

54Ibid., at 190. 
55Barber v. Superior Court, 147 Cal. App. 3d 1006: 490, 195 Cal Rptr. 484 (1983). The 

medical community first declared the medical nature of AAHN in the 1986 statement of the 
American Medical Association. Fred Rosner stated: “In a landmark statement in March 1986, 
the American Medical Association’s Council on Ethical and Judicial Affairs announced that, 
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procedures to provide nutrition and hydration are more similar to other 
medical procedures than to typical human ways of providing nutrition 
and hydration.”56 Basically, this argument determined that the 
evaluation of the benefits and burdens of providing AAHN to PVS 
patients should be made on a basis similar to that used for other 
medical treatments and not according to the basis used for normal 
care. Similar rulings from the Conroy case and the Brophy case deeply 
entrenched the understanding among medical professionals that 
AAHN was simply one medical treatment among other medical 
treatments. As a result, the common belief grew among most medical, 
legal, and ethical professionals that AAHN could be justifiably 
withdrawn from patients who requested it. In fact, one of the results of 
the Conroy decision accepted AAHN as a medical treatment and 
determined that it could be justifiably removed from a seriously 
debilitated, but not vegetative elderly patient.57 Finally, the last step in 
the medical classification of AAHN was reached with the outcome of 
the Cruzan case. Although the 1986 statement by the American 
Medical Association was the first of many statements by medical 
organizations that classified AAHN as a medical treatment, and 
despite the solidification of that position through several major state 
court decisions, the ruling of the U.S. Supreme Court was the vehicle 
that cast the classification in concrete for the entire country.58 

Ultimately, the determination that AAHN was a medical treatment 
instead of an aspect of normal nursing care was indispensable to the 

                                                                                                                   
in certain limited circumstances, life-prolonging medical treatment including ‘medication and 
artificially or technologically supplied respiration, nutrition or hydration’ may be stopped or 
withheld. There is nowadays near universal support for this position.” In: Fred Rosner, M.D., 
“Why Nutrition and Hydration Should Not Be Withheld From Patients,” Chest (December 
1993), 104(6), 1893. 

56Ibid. 
57Patricia A. Talone, Feeding the Dying: Religion and End-of-Life Decisions, American 

University Studies, Series VII: Theology and Religion, Vol. 114 (Peter Lang Publishing, New 
York, N.Y., 1996), 12. See: Bryan Jennett, M.D., The Vegetative State, supra note 17 at 193-
194. See also: Mark Siegler, M.D., “Hydration and Nutrition: Medical, Legal, and Ethical 
Obligations.” In: Scarce Medical Resources and Justice (The Pope John XXIII Center, 
Braintree, MA, 1987), 136. Dr. Siegler stated the ultimate conclusion of the majority of the 
medical community in the following: “That providing food and nutritional support by 
‘artificial’ means constitutes a ‘medical intervention’ rather than basic human care, and, thus, 
should be guided by considerations similar to those governing other medical treatments.” 

58David Orentlicher, M.D., “The Right to Die After Cruzan,” supra note 22 at 2444-2445. 
He remarked: “The Supreme Court found no legal distinction between artificially supplied 
nutrition and hydration and other medical treatments.” 
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determination that it could be withheld or withdrawn from PVS and 
other seriously debilitated patients. When the question of AAHN 
delivery was applied to the principle of patient autonomy, any patient 
could justifiably refuse to accept it even when such a refusal would 
lead to his or her death in 10 to 14 days.59 Because the Cruzan Court 
determined that the autonomous medical decisions of PVS patient 
remained applicable after incompetence, AAHN could still be 
withdrawn based upon the autonomous decision of the patient or his 
surrogate decision maker.60 In the case of the PVS patient, the family 
and medical professionals involved in the decision making process 
attempted to respect the patient’s treatment preferences according to 
the schema first established by the Conroy case: (1) by means of an 
oral or written statement of the patient, (2) through the particular 
knowledge of the patient’s wishes expressed by his or her surrogate 
decision maker, (3) through a determination of the patient’s best 
interests relative to their medical condition.61 For all intents and 
purposes, the classification of AAHN as a medical treatment simply 
paved the way for the individual patient to accept or refuse it based 
upon his or her autonomous choice. 

It can be readily observed, therefore, that the determinative basis 
for medical decision making in the Catholic moral tradition is 
significantly different from that employed by American medical 
thought and practice. The Catholic moral tradition, through the 
application of the ordinary and extraordinary means of conserving life, 
relies upon an evaluation of the benefits and burdens of a proposed 
medical treatment in relation to the condition of the patient to 
determine if it is morally obligatory or morally optional. Hence, the 
guidelines that protect the dignity of the human person, uphold the 

                                                 
59Fred Rosner, M.D., “Why Nutrition and Hydration Should Not Be Withheld From 

Patients,” supra note 52 at 1894. He stated: “Any adult patient who has decision-making 
capacity and is appropriately informed has the legal right to forgo all types of medical 
interventions, including life-sustaining therapy. This right is not changed if the likely result of 
withholding or withdrawing a treatment is the patient’s death. This right has been repeatedly 
upheld in the courts.” 

60Ibid., at 2444. 
61The three-fold decision making process for incompetent patients was first proposed in 

the Conroy case. The three levels of proof were termed in the following manner: (1) 
Subjective Standard (2), Limited-Objective Standard (3) Pure-Objective Standard. See: In the 
Matter of Claire Conroy, SCt 98 N.J. 321, Atl. Rptr. 486 2d Series (17 January 1985, 1229-
1232, [1985]). 
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value of his or her life, and set the limits of the human person’s 
competence to act in relation to his or her life, can profoundly affect 
medical decision making, even to the point of thwarting a patient’s 
desired medical treatment or non-treatment. American medical 
thought and practice, by contrast, has evolved to rely almost solely 
upon the will of the patient alone. Although from the medical 
standpoint, an assessment of benefits and burdens is conducted, the 
will of the patient is the paramount decision maker, and it can 
ultimately trump what could be considered a relatively pain-free, 
inexpensive, and easily provided treatment. 

Thus despite the fact that the Catholic moral tradition and 
American medical thought and practice might often agree regarding 
the ethics of patient care in general, at present there exists a significant 
gulf between them regarding the care of the PVS patient. And it would 
seem that the specific issue of nearly unlimited patient autonomy is 
the most serious factor that separates the two. Ronald E. Cranford, 
M.D., best illustrated the frustration of the secular medical world 
towards those who advocated that AAHN be provided to PVS patients 
in the following statement: “A feeding tube is a feeding tube, and a 
form of medical treatment, no matter what the condition of the 
patient…To say that the patient can decline a G-tube when dying, but 
can’t decline the same tube when hopelessly ill but not yet dying, 
shows a great deal more concern with the abstract principle of sanctity 
than it does with the patient’s rights and needs.”62 Considering the 
principles of the Catholic moral tradition, however, one could also 
argue towards the opposite conclusion, namely: Those who promote 
the right of a PVS patient to refuse relatively painless, easily provided 
AAHN so that the patient will die, show a great deal more concern for 
the abstract and absolute principle of autonomy than they do for a 
decision making policy that properly recognizes the dignity of each 
human person and the value of his or her life. 

In conclusion, therefore, based upon the comparison between 
Catholic morality and American medical thought and practice 
regarding the care of PVS patients, it is the conclusion of the author 
that the Catholic moral tradition is more solidly grounded in its 
understanding of the human person; from this vantage point, it 

                                                 
62Ronald E. Cranford, M.D., “The Case of Mr. Stevens,” Issues in Law and Medicine 

(1991), 7(2), 207. 
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possesses a clearer vision of the human person, the dignity inherent in 
his being, and the value of his life. Thus, from the Catholic 
perspective, the human person is more than an autonomous creature 
defined by his choices or his perceived rights and needs. 
Consequently, medical decisions that are primarily based upon 
autonomy are deficient because they only focus on one aspect of the 
human person, namely his ability to choose; however, such a basis 
completely misses the importance of the whole person, solidarity with 
other people, and his relationship with God. A decision to care for a 
PVS patient by providing basic nursing measures, including AAHN, is 
more consistent with the proper respect of human dignity than is a 
decision to withdraw a vulnerable patient’s food and fluids so that he 
or she will die. Although many advocates of the decision to withhold 
or withdraw AAHN from PVS patients base their arguments on the 
right of the patient to determine the course of his or her own medical 
treatment, as well as compassion for patients forced to endure the 
imagined indignity of an existence devoid of consciousness, a deeper 
motivation seems to underlie such arguments. Two respected 
commentators, who addressed the shift in the AAHN debate near the 
point in which popular opinion began to promote the withdrawal of 
AAHN from PVS patients, remarked upon the possible cause for the 
change. They stated: 

This new stream of emerging opinion is typically couched in the 
language of caution and compassion. But the underlying analysis, 
once laid bare, suggests what is truly at stake: That for an increasing 
number of patients, the benefits of continued life are perceived as 
insufficient to justify the burden and cost of care; that death is the 
desired outcome, and – critically – that the role of the physician is to 
participate in bringing this about.63 

In the final analysis, the principles of the Catholic moral tradition 
provide the proper grounding to promote human dignity and to protect 
his life, particularly those who are most vulnerable. Thus as long as 
the popular secular devotion to near absolute autonomy remains the 
fundamental basis for medical decision making in the healthcare 
arena, little opportunity exists for any convergence between the 

                                                 
63Mark Seigler, M.D., and Alan J. Weisbard, J.D., “Against the Emerging Stream: Should 

Fluids and Nutritional Support Be Discontinued,” Archives of Internal Medicine (January 
1985), 145(1), 129. 
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Catholic moral response and American medical practice regarding the 
care of the PVS patient. 
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Part II 

A Critique of the Choice to Withdraw AAHN from PVS Patients 

 
MEDICAL UNCERTAINTIES AND INCONSISTENCIES 

The ultimate result of the Cruzan case and the 1994 Multi-Society 
Task Force on PVS was the solidification of the prevailing medical 
understanding and attitude towards the PVS patient regarding the 
diagnosis of the disease, the prognosis and potential for recovery, the 
capacity of the patient to experience pain and suffering, and the 
classification of AAHN as a medical treatment. Both the Cruzan 
ruling and the 1994 Task Force stood on nearly two decades of 
experience, research, and medical policy, to arrive at the conclusion 
that, based upon the condition of the patient, the practically non-
existent possibility of recovery, and the nature of the life-support 
technology used, it was justifiable to withhold or withdraw AAHN 
from PVS patients. Despite the vast majority of professionals from 
medical, legal and ethical circles who endorsed the mainstream 
determination of clinicians, neurologists, and the courts regarding the 
physical condition of PVS patients, their likelihood for recovery, and 
the justification to remove AAHN from them, there existed a small 
number of medical, legal and ethical professionals who disputed their 
conclusions and the medical policy that has grown from them. 
Although the determination of the major medical organizations and 
the high courts in America were grounded upon the latest medical 
knowledge, the integrity of the medical profession, and compassion 
for the plight of the PVS patient and their families, several relevant 
factors concerning the PVS and AAHN delivery were often glossed 
over or not considered significant enough to affect treatment policy. 
The purpose of this section, therefore, is to present three issues 
involving the PVS dilemma that have either been ignored by 
advocates of the decision to withhold/withdraw AAHN from PVS 
patients, or have been presented on an faulty basis. They include the 
following: (1) the incomplete nature of the evidence used to alleged 
the complete unawareness of the PVS patient, (2) the tendency of 
medical commentators to dismiss, but not disprove arguments in favor 
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of AAHN provision, and (3), the use of a “scarce medical resources” 
argument to advocate the removal of AAHN from PVS patients. 

 
Evidentiary Uncertainty 

Since the 1983 President’s Commission document Deciding to 
Forego Life-Sustaining Treatment, a major tenet that significantly 
affected the medical community’s position towards PVS patients was 
the total incapacity of such patients for awareness.64 As already noted 
in this project, the determination that PVS patients remained 
completely unaware of themselves or their surroundings was 
subsequently reiterated in publications by the American Academy of 
Neurology, the American Medical Association, and the MSTF. The 
evidentiary basis upon which the unawareness of the PVS patient was 
grounded revolved around the lack of motor responses, the low rates 
of cortical glucose consumption discovered by positron emission 
tomography (PET), and the current understanding of the anatomy and 
physiology of consciousness.65 Despite the evidence presented to 
prove the incapacity of PVS patients to have awareness, other medical 
professionals were hesitant to accept it as totally conclusive.66 

The most significant challenge to the claim that PVS patients 
existed in a state of total unawareness of themselves or their 
surroundings rested upon the argument asserting that positive 

                                                 
64President’s Commission, Deciding to Forego Life-Sustaining Medical Treatment, supra 

note 53 at 181-182. The Commission stated that the only benefit such a patient could receive 
from the maintenance of their lives was the remote possibility that they could regain 
consciousness. They also remarked, however, that a return to consciousness was in no way 
similar to a recovered, or even a partially functional state.  

65The Multi-Society Task Force, “Medical Aspects of the Persistent Vegetative State,” 
supra note 27 at 1501-1502. See also: James L. Bernat, M.D., Ethical Issues in Neurology 
(Butterworth-Heinemann, Newton, MA, 1994), 148-149. 

66Basically, the disagreements among medical professionals were played out in the major 
court cases involving PVS patients. Ultimately the judges had to choose between the 
testimonies of the various medical experts who presented opinions regarding the PVS 
condition or the treatment preferences of these patients. Since no conclusive factual evidence 
existed regarding the possible inner consciousness of PVS patients, legal decisions were made 
based upon credibility of medical experts. In the recent case involving Theresa Schiavo, a 
Florida woman existing in a comatose condition for approximately 14 years, an amicus curiae 
brief noted the following: “But the trial court simply did not address what Ms. Schiavo’s 
determination would have been. Instead, it examined the expert reports and concluded that 
‘some of the [expert] testimony was more credible than other testimony.” In: Amicus Curiae 
Brief, “In re Guardianship of Theresa Marie Schiavo: Brief of Amici Curiae Not Dead Yet et 
al.,” Issues in Law and Medicine (2003), 19(2), 151. 
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evidence of a PVS patient’s lack of consciousness did not exist. 
Instead of definitive proof that the PVS patient was unaware, some 
commentators argued that PVS unawareness was based solely on a 
lack of observable conscious behavior. One such criticism was 
presented in 1997 by D. Alan Shewmon, M.D., a professor of 
pediatric neurology at UCLA Medical School. Based upon a discovery 
involving two hydranencephalic (hydranencephaly is a congenital 
birth defect in which the child is born without a cerebral cortex; only 
the brain stem is present) children, Dr. Shewmon began to question 
the very root of the “medical facts” used to determine a state of 
complete unconsciousness in the PVS patient.67 Although the 
discovery of the hydranencephalic children seemed to only apply to 
young children most likely due to the “developmental plasticity of the 
immature nervous system,” the behavior of the two hydranencephalic 
children totally contradicted what had been incontrovertible medical 
knowledge regarding the human brain, namely, the scientific 
impossibility of hydranencephalic children exhibiting conscious 

                                                 
67D. Alan Shewmon, M.D., “Recovery from ‘Brain Death’: A Neurologist’s Apologia,” 

supra note 34 at 57-58. Dr. Shewmon described the following story: “Then one fateful day in 
July 1989, a friend asked my opinion about a human interest story he had clipped from a 
newspaper entitled ‘Boy born ‘brainless’ fools doctors. Andrew celebrates his 5th birthday’ 
[Baskerville 1989a]. Given the National Enquirer-style headline, I read with incredulity about 
this boy with hydranencephaly who was described as conscious, adaptively interactive with 
the environment and quite sociable. I knew for a ‘fact’ that, due to the total absence of 
cerebral cortex (in the presence of an intact brain stem), hydranencephalic children are 
necessarily in a permanent vegetative state. I therefore said this was nonsense typical 
sensationalistic journalism. Not long afterwards, however, someone from a different city sent 
me a similar article about the same boy [Baskerville 1989b]. I therefore decided that the story 
warranted at least a quick investigation. As the articles mentioned the adoptive mother’s name 
and city, I was able to track her down through telephone information. After an introductory 
conversation she verified all the claims of the articles and even more. For example, Andrew 
could scoot around the house on his back by pushing with his legs, without bumping into 
furniture; during the summer he could scoot through open doors onto the sun porch. He was 
obviously not only conscious but had at least rudimentary vision and voluntary motor 
functions. Moreover, his remarkable mother, a former pediatric nurse, had lovingly adopted 
not one, but three children with hydranencephaly. One was still too young to manifest any 
unusual abilities, but the other was a twelve-year-old girl who was also described as definitely 
conscious. Although she had less vision than her five-year-old brother, she was more 
discriminating between familiar people and strangers based on auditory, tactile and perhaps 
olfactory cues. Both children had favorite pieces of music and reacted appropriately to 
musical moods through facial expressions, vocalizations and bodily movements. Their mother 
took understandable pride in recounting their various cognitive abilities and sensorimotor 
functions, which doctors had repeatedly guaranteed could not possibly develop…I was in a 
state of shock, amazed that a medical ‘fact’ so certain as the necessity of the cortex for 
consciousness was evidently not true in all cases. It takes only one exception to disprove a 
universal rule, and here were two!” 
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awareness. Thus the potential of a similar medical oversight regarding 
the PVS patient led Dr. Shewmon to seek the seminal empirical 
evidence that proved the entirety of adult consciousness resided in the 
cerebral cortex, and conversely, that the absence of cerebral cortical 
function necessarily meant a complete absence of consciousness. The 
result of his research, however, was fruitless. He stated:  

Surprisingly, I soon realized that I was on a wild goose chase. No such 
case, study, or article existed. Rather, a variety of speculations on the 
neuroanatomical localization of consciousness were batted around 
during the mid 1900s, and then during the 1970s the cortical theory 
began to be repeated long enough and loudly enough by prestigious 
enough experts that it eventually came to be taken for granted by 
everyone else as an established fact. Upon critical examination the 
“evidence” turned out to be of an exclusively negative nature: patients 
with diffuse cortical destruction do not manifest clinical signs of 
awareness of self or environment. But there was no positive evidence 
that such patients are not inwardly conscious.68 

Thus, Dr. Shewmon and other physicians concluded that the claim 
by the major medical organizations alleging PVS unawareness was 
based on the lack of any observable evidence to the contrary, rather 
than solid evidence that proved the absence of consciousness. In short, 
Dr. Shewmon contended that the absence of evidence was 
significantly less conclusive than positive evidence of absence would 
be.69 

                                                 
68Ibid., at 59. He also realized that, because of the severity of the brain injury, a 

demonstration of subjective consciousness might be inherently impossible. He stated: 
“Diffuse cortical destruction results in spastic quadriplegia and pseudobulbar palsy, apraxia of 
whatever little motor control remains, global aphasia, dementia, cortical blindness, etc. How 
could anyone with such a disability possibly externally manifest inner consciousness 
convincingly, even if it were present?” 

69Ibid., at 59. Christian J. Borthwick addressed the evidence that PVS patients were 
necessarily unaware in a similar vein to Dr. Shewmon. He stated that the three medical proofs 
for unawareness employed by the MSTF (see footnote #64) were inconclusive at best and at 
times contradictory. In fact, he asserted that even the medical technology used to measure 
cerebral activity could only show that a difference existed between the readings of a normal 
brain and the readings of a PVS brain. While the scans showed that the lower readings in the 
brain of a PVS patient were similar to anesthetized normal patients, for example, Mr. 
Borthwick maintained that they could not definitively prove a lack of awareness in the PVS 
patient. In: Christian L. Borthwick, LL.B., “The Permanent Vegetative State: Ethical Crux, 
Medical Fiction?” Issues in Law and Medicine (1996), 12(2), 177. See also: A.A. Howsepian, 
M.D., “The 1994 Multi-Society Task Force Consensus Statement on the Persistent Vegetative 
State: A Critical Analysis,” Issues in Law and Medicine (1996), 12(1), 14-21; Eugene F. 
Diamond, M.D., “COMMENT ON: Nutrition and Hydration: Moral Considerations A 
Statement of the Catholic Bishops of Pennsylvania,” Linacre Quarterly (February 1992), 
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While the serious criticisms leveled against the commonly held 
tenet that PVS patients were completely unaware of themselves or 
their surroundings were not attempts to propose the presence of 
consciousness in all PVS patients, the heart of the disagreement 
revolved around the high level of confidence with which the major 
documents on PVS asserted the absence of consciousness. Basically, 
if the conclusive evidence needed to prove the unawareness of the 
PVS patient did not exist, the high level of confidence in the PVS 
patient’s complete unawareness appeared to be misplaced.70 In the few 
cases in which the incomplete status of medical knowledge regarding 
consciousness in the PVS patient was acknowledged, such 
information was simply stated and then buried under the weight of the 
arguments that advanced the impression that PVS patients were 
completely unaware.71 Thus, over the past several decades, despite the 
fact that medical science remained uncertain regarding the level of 
consciousness possessed by the PVS patient, such uncertainty simply 
faded into the background of medical knowledge in favor of the 
widespread medical hypothesis that PVS patients possessed no level 
of consciousness at all. As a result, the decision to permit the 
withdrawal or withholding of AAHN from PVS patients, based in part 
upon the absolute unawareness of the patient, was grounded upon an 
inadequate premise. 

Ultimately, the scientific uncertainty surrounding the medical 
condition of the PVS patient is a primary cause for the hesitancy of the 
Catholic Church to make a definitive statement regarding the moral 

                                                                                                                   
59(1), 32; William J. Burke, M.D., “Persistent Vegetative State,” (Correspondence), 
Neurology (February 1990), 40(2), 384; Robert Barry, O.P., Medical Ethics: Essays on 
Abortion and Euthanasia (Peter Lang Publishing, Inc., New York, N.Y., 1989), 182. 

70Ibid., at 60. Even Dr. Shewmon’s contention that PVS patients could be in a “super-
locked-in” state was not intended to claim that all PVS patients were conscious; however, the 
lack of positive evidence regarding the consciousness level of PVS patients was a good reason 
to be skeptical regarding the claims of the MSTF. See also: A.A. Howsepian, M.D., “The 
1994 Multi-Society Task Force Consensus Statement on the Persistent Vegetative State: A 
Critical Analysis,” Issues in Law and Medicine (1996), 12(1), 17. 

71For example, both the MSTF and Bryan Jennett acknowledged the limited level of 
certainty inherent in the premise of PVS unawareness; however, only a brief recognition of 
the scientific uncertainty was made. See: The Multi-Society Task Force, “Medical Aspects of 
the Persistent Vegetative State,” supra note 27 at 1501; Bryan Jennett, M.D., The Vegetative 
State, supra note 17 at 19. 
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treatment of the PVS patient.72 In recognition of the unresolved 
complexities inherent in the study of brain injury, the recommendation 
of the Church regarding the care of the PVS patient consistently 
advocated a presumption in favor of preserving life through the 
provision of AAHN that was based upon an assessment of the benefits 
and burdens of the treatment in relation to the patient’s condition. 
Since the PVS patient is considered to be non-dying, and the potential 
for some form of inner awareness cannot be ruled out, a decision to 
maintain the provision of AAHN can be justified as more than simply 
a vitalistic approach to healthcare. However widespread the claims 
made by the major medical organizations concerning the lack of 
awareness in PVS patients, enough medical professionals and ethicists 
voiced contrary opinions to make a cautious approach regarding their 
treatment sensible as well as respectful of patient dignity.73 By 
contrast, the decision to permit the removal of AAHN from a PVS 
patient who is inferred, but not scientifically proven, to be devoid of 
consciousness seems to blur the facts and jump the gun in order to 
ensure that death occurs sooner rather than later.74 

                                                 
72The Pennsylvania Bishops, “Nutrition and Hydration: Moral Considerations,” supra 

note 48 at 549. See also: Bishop James McHugh, “Comments After Nancy Cruzan’s Death,” 
Origins (January 17, 1991), 20(32), 519. 

73See: Leon R. Kass, M.D., Life, Liberty and the Defense of Dignity: The Challenge for 
Bioethics (Encounter Books, San Francisco, CA, 2002). He noted: I grant that one faces here 
the hardest case for the argument I am advancing. Yet one probably cannot be absolutely sure, 
even here, about the complete absence of inner life or awareness of their surroundings. In 
some cases, admittedly extremely rare, persons recover from profound coma; and they 
sometimes report having had partial yet vivid awareness of what was said and done to them, 
though they had given no external evidence of the same.” See also: C. Pallis, “Whole-Brain 
Death Reconsidered – Physiological Facts and Philosophy,” Journal of Medical Ethics, 9 
(1983), 35. “A second year medical student could diagnose whole-brain death – but even an 
experienced neurologist has difficulties in assessing the various deficits in the vegetative state. 
In a nutshell it is easier to test pupils than to be certain about sentience.” Further reference: 
Robert Barry, O.P., Medical Ethics: Essays on Abortion and Euthanasia (Peter Lang 
Publishing, Inc., New York, N.Y., 1989), 182; John R. Connery, S.J., “Quality of Life,” 
Linacre Quarterly (February 1986), 53(1), 28. 

74Bonnie Steinbock cut to the heart of one possible motivation for the widespread belief 
that PVS patients were undeniably and permanently devoid of consciousness. She wrote: “To 
maintain that food and water must never be withheld, even from patients in irreversible coma, 
has grave implications. It would mean, in the words of Sidney Gross, professor of neurology 
at UCLA Medical Center, who testified for the defense, perpetuating, ‘a whole generation of 
Karen Quinlans’. Is this what we, as a society, wish to do?” In: Bonnie Steinbock, “The 
Removal of Mr. Herbert’s Feeding Tube,” Hastings Center Report (October 1983), 13(5), 14. 
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Dismissed but not Disproved: Matters Surrounding AAHN 

Much of the debate regarding the nature of AAHN revolved around 
whether it more closely resembled an aspect of basic nursing care, in 
the same category as hygiene and temperature control, or if it more 
closely resembled a medical treatment on par with antibiotics, and 
transfusions. Because basic nursing care was an aspect of healthcare 
that was nearly always provided to patients regardless of their 
condition, the classification of AAHN as basic care placed a greater 
obligation on medical professionals to administer it to PVS patients. 
By contrast, the argument contending that AAHN had more 
similarities to medical treatments necessarily relaxed the obligation to 
provide it in all cases; in such an instance, AAHN became a treatment 
option that a patient could accept or refuse. While the question of 
AAHN classification was a crucial factor in the debate concerning the 
proper care of PVS patients, the final determination which classified 
AAHN as a medical treatment was based as much upon medical 
opinion as it was upon medical fact. Ultimately, the decision to reject 
AAHN as an aspect of basic nursing care was more a dismissal of the 
arguments that supported such a classification rather than a decisive 
substantiation of the opposite position. The purpose of this section, 
therefore, is to briefly illustrate that the basis upon which the 
classification of AAHN was grounded was, for all intents and 
purposes, the preferred choice of medical, legal, and ethical 
professionals instead of the result of solid medical evidence. 

From the 1975 case involving Karen Quinlan, to the early to mid 
1980s, the traditional understanding of medical, legal and ethical 
professionals largely considered AAHN to be an aspect of normal 
care.75 In a matter-of-fact tone, one physician commented on the care 
received by a comatose woman in the nursing home in which he 
worked. He stated: “Although there is no meaningful chance that she 
will ever improve, she is certainly not ‘brain dead’ and is supported 
only by routine nursing care that consists of tube feedings, regular 

                                                 
75Fred Rosner, M.D., “Why Nutrition and Hydration Should Not Be Withheld From 

Patients,” supra note 52 at 1893; Kenneth R. Mitchell, and Terrence Lovat, “Permanently 
Unconscious Patients and The Ethical Controversies Surrounding Artificial Nutrition and 
Hydration: Getting the Facts Straight,” Linacre Quarterly (February 1993), 60(1), 77; Mark 
Siegler, M.D., and Alan J. Weisbard, J.D., “Against the Emerging Stream,” supra note 63 at 
129; President’s Commission, Deciding to Forego Life-Sustaining Treatment, supra note 53 
at 187. 
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turnings, urinary catheters, and good hygiene; she is on no respirator 
or other machine.”76 Towards the end of 1983, however, a shift began 
to occur in all the professions surrounding healthcare towards the 
categorization of AAHN as a medical treatment instead of routine 
nursing care. Siegler and Weisbard acknowledged that AAHN had 
become more technical by the middle 1980s, and yet, what precisely 
did that mean for the classification of AAHN? Overall, the advances 
in AAHN technology meant an improvement in the methods and 
effectiveness of food and fluid delivery including: (1) smaller and 
more flexible tubes for nasogastric or nasoenteral delivery, (2) more 
effective techniques for gastrostomy placement that more easily 
delivered food and fluids, and at the same time reduced instances of 
aspiration or infection, and (3) improved nutritional formulas that 
provided a more accurate nutritional balance to individual patients. 
Therefore, while a side-effect of the improvements made in AAHN 
delivery might have caused the methods to become more technically 
advanced, the primary intention of the improvements was aimed 
solely at the delivery of food and fluids as comfortably, conveniently, 
and as effectively as possible.77 

The medical and ethical professionals who advocated the provision 
of AAHN to PVS patients considered AAHN to be an aspect of basic 
nursing care, regardless of the method of delivery for a variety of 
reasons; some are briefly considered in this paragraph. First, the 
purpose of AAHN delivery, unlike a medical intervention, was not to 
cure a disease, remedy an ailment or affect a clinical condition in any 
direct way. Rather, the provision of food and fluids constituted a 
necessary requirement of human life, whether a person was healthy or 
sick, competent or incompetent, and without it a person could not 
survive.78 The direct intention of providing food and fluids to patients, 

                                                 
76David Hilfiker, M.D., “Allowing the Debilitated to Die,” New England Journal of 

Medicine (March 24, 1983), 308(12), 717. 
77David Major, M.D., “The Medical Procedures for Providing Food and Water: 

Indications and Effects,” in: By No Extraordinary Means: The Choice To Forgo Life-
Sustaining Food and Water, Joanne Lynn, M.D., ed. (Indiana University Press, Bloomington 
and Indianapolis, IN, 1989), 23-27. 

78Gilbert Meilaender, “On Removing Food and Water: Against the Stream,” in: Bioethics: 
Basic Writings on the Key Ethical Questions That Surround the Major, Modern Biological 
Possibilities and Problems, Thomas A. Shannon, ed., Third Edition (Paulist Press, Mahwah, 
NJ, 1987), 221. See also: Robert L. Barry, O.P., The Sanctity of Human Life and Its 
Protection, supra note, 46 at 152. He stated: “The objective of providing feeding is to meet 
the nutritional and hydrational needs of the patient, and it is beneficial if it prevents death 
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whether competent or incompetent was to sustain life through the 
nourishment and hydration of the body; when the provision of AAHN 
nourished and hydrated the body, it was a benefit to the person 
because it fulfilled the purpose for which it was given. Second, AAHN 
provision was also considered different from other life-sustaining 
medical treatments because its removal from a PVS patient introduced 
a new cause of death, namely dehydration and starvation. Although 
the removal of a life-sustaining treatment like artificial ventilation 
could potentially lead to the death of the patient, death was by no 
means certain as illustrated by Karen Quinlan. By contrast, the 
withdrawal of AAHN, was a universally fatal action; according to the 
MSTF, death normally occurred within 10 to 14 days after food and 
fluids were removed. Consequently, Robert Barry contended, “The 
withdrawal of food and water, provided as an aspect of routine patient 
maintenance and of normal nursing care, is not merely the ‘occasion’ 
of the patient’s death, but its cause.”79 Third, AAHN was also 
considered distinct from other life-sustaining technologies because it 
merely circumvented an obstacle, namely, the inability to swallow 
food or fluids, whereas artificial ventilation was a complete substitute 
for a damaged system of the body.80 Hence, when food and fluids 
were introduced into the body, the person’s digestive system 
processed the nourishment and supplied the needs of the body in a 
normal fashion; on the other hand artificial ventilation completely 
replaced a non-functional system of the body.81 

                                                                                                                   
from the lack of these. If the provision of food and water does not improve clinical or 
psychological conditions, they are still of benefit because their provision prevents death just 
as a surgical procedure that saves life but does not make the patient happy is beneficial.” 

79Robert L. Barry, O.P., “Feeding the Comatose and the Common Good in Catholic 
Tradition,” The Thomist (January 1989), 53(1), 14-15. See also: Fred Rosner, M.D., “Why 
Nutrition and Hydration Should Not Be Withheld from Patients,” supra note, 51 at 1894. He 
commented: “Patients in a coma or a persistent vegetative state are not suffering. Their 
families, friends, care givers, and society may suffer emotionally and financially. But it is 
wrong to relieve the suffering of others by shortening the life of the patient. Withdrawing 
and/or withholding fluids and nutrition is a direct and proximate cause of death.” 

80The obstacle that AAHN is normally understood to circumvent is the inability of the 
patient to swallow; however, most PVS patients do retain the ability to swallow but that 
ability is often lost because it is significantly more convenient to feed by AAHN. See: Bryan 
Jennett, M.D., The Vegetative State, supra note 17 at 18; President’s Commission, Deciding 
to Forego Life-Sustaining Treatment, supra note 53 at 190 (footnote 48). 

81Michael A. Vaccari, Esq., “Artificial Respiration and AHN: Some Similarities and 
Differences,” Linacre Quarterly (May 1992), 59(2), 49-50. 
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On the other side of the debate, the vast majority of medical, legal 
and ethical professionals concluded that the artificial delivery of food 
and fluids constituted a medical treatment. Many of the arguments 
used to classify AAHN as a medical treatment, centered on the 
similarities of AAHN provision in relation to other forms of life-
sustaining treatments.82 For example, the most basic reason that 
AAHN was considered a medical treatment revolved around the fact 
that the delivery of AAHN to any patient, whether enterally or 
parenterally, was an artificially constructed means of providing food 
and fluids that required skilled medical personnel to place and 
maintain properly. Another argument contended that, based upon the 
effects of the injury suffered by the patient, namely, his or her 
inability to eat or drink, the ultimate cause of death was not the 
withholding or withdrawing of AAHN, but the injury itself. Thus, as 
one commentator stated: 

Whenever a disease process attacks a patient’s normal ability to eat 
and drink, and artificial means of providing nutrition are required, 
then feeding by artificial means can be seen as a form of life-
sustaining treatment. Forgoing feeding when IV’s nasogastric tubes 
and so forth, are required is then to forgo employment of a life-
sustaining treatment – artificial provision of nutrition – and to allow 
the patient to die from a disease that has impaired his normal ability to 
eat and drink.83 

Approaching the problem from a different angle, another 
commentator attempted to separate the consumption of food and fluids 
into two categories: (1) eating and drinking in the normal, social 
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No Extraordinary Means: The Choice to Forgo Life-Sustaining Food and Water, Joanne 
Lynn, M.D., ed. (Indiana University Press, Bloomington and Indianapolis, IN, 1989), 124-
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manner, and (2) feeding and hydrating medically. This commentator 
remarked that the meaning of social eating and drinking was 
completely unlike the reception of food and fluids through tubes that 
entered blood vessels or incisions into the stomach. Ultimately, she 
concluded that: 

The use of a feeding tube or other forms of artificial nutrition and 
hydration, then, is not the “normal” social way of eating or of feeding 
someone – it is the “medical” way. To assign the social meanings of 
food and drink to a nasogastric or gastrostomy tube is to confuse these 
different levels of meaning. While most of the medical ethics literature 
tends to distinguish nutrition and hydration from artificial nutrition 
and hydration (at least theoretically, if not conceptually), often both 
the lay public and health care professionals tend to collapse these two 
meanings. I would argue against their collapse. Nutrition and 
hydration should be viewed as food and drink, with primarily a social 
meaning. Artificial nutrition and hydration should be viewed as 
medical treatment, with primarily a physiological meaning.84 

In the end, although both sides of the debate presented numerous 
arguments in favor of either providing or withholding/withdrawing 
AAHN from PVS patients, none possessed the conclusive evidence 
needed to irrefutably determine the nature of AAHN. If anything, the 
furious debate surrounding the nature of AAHN demonstrated the 
difficulty inherent in the attempt to classify it. Basically, in the 
absence of solidly convincing arguments, good reasons existed to 
judge AAHN as an aspect of normal care, or to judge it a medical 
treatment. Therefore, without a decisive basis for their determination 
other than the weight of consensus, the major medical organizations 
and the final ruling of the major legal disputes involving PVS patients 
simply chose to accept the determination that AAHN was a medical 
treatment.85 Instead of disproving the claims that identified AAHN as 
an aspect of normal care, the educated opinion of medical, legal and 
ethical professionals essentially dismissed them in favor of the 
judgment that AAHN was a medical treatment that could be accepted 
or rejected according to the will of the patient. In the wake of Cruzan 
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85Robert Steinbrook, M.D., and Bernard Lo, M.D., “Artificial Feeding – Solid Ground, 
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and the MSTF, the classification of AAHN as a medical treatment was 
almost universally accepted. 

 
The Question of Scarce Medical Resources 

An aspect of the decision to provide or withhold/withdraw AAHN 
from PVS patients that deserves mention is the objection or hesitancy 
of the medical community to use what has been termed “scarce 
medical resources,” in the care of PVS patients. Although the cost of 
healthcare remains an area of significant concern in the United States, 
and a perennial subject for debate in medicine and politics, there is 
cause for concern and skepticism when suggestions are made to limit 
the care provided to seriously debilitated patients based upon a claim 
of scarce medical resources. On the surface, the central issue revolved 
around the principle of distributive justice: within any healthcare 
system, there exists a finite amount of medical resources from which 
the healthcare needs of individual people are supposed to receive 
adequate attention; the application of distributive justice seeks to 
allocate them as fairly as possible. In the case of Helga Wanglie, for 
example, Dr. Steven H. Miles seriously questioned whether or not the 
disbursement of nearly $800,000 in hospital costs was a fair 
distribution of healthcare resources for an irreversibly unconscious 
woman subsisting on a ventilator.86 Other commentators, who 
questioned the distribution of medical resources, alluded to studies 
that indicated a sizable percentage of healthcare expenditures were 
being made for care at the end of life.87 From an economic standpoint, 
the tension arising from increasing medical costs created an 
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atmosphere in which the search for areas of cost reduction imposed a 
significant amount of influence on the entire healthcare community. 
Thus healthcare options for those in the PVS and other seriously 
debilitated patients became a desirable target for anyone seeking to 
slow the increase in healthcare costs.88 

Under the surface, however, the charge of scarce medical resources 
in relation to the PVS had less to do with distributive justice and more 
to do with the non-preservation of a life that many deemed not worth 
the expenditure of any resources, much less scarce ones. Interestingly, 
the connection between Karen Quinlan and Helga Wanglie adequately 
addresses this point. As already noted in this project, the 
circumstances surrounding Karen Quinlan were the primary catalysts 
in the medical arena for the shift from paternalism towards patient 
autonomy. Armed with the right to accept or refuse medical 
treatments, patient autonomy ultimately gave patients like Clarence 
Herbert, Claire Conroy, Paul Brophy and Nancy Cruzan the right to 
take control of their healthcare decisions and decline the AAHN 
sustaining their lives. The Patient Self-Determination Act of 1990 
immediately capitalized upon the aftermath of Cruzan, and 
encouraged individuals to record their healthcare preferences in a 
thinly veiled attempt to guard against the same fate as Nancy Cruzan. 
Thus, patient autonomy gave patients the right to choose death over a 
life in PVS. The Helga Wanglie case, however, demonstrated that in 
some medical professionals’ minds the purpose of patient autonomy, 
as it related to the PVS patient, was not geared towards the choice to 
accept or refuse life-sustaining medical treatment, but only to refuse it 
so the patient could die. Marcia Angell, M.D., illustrated this 
sentiment; she said: “Suppose a family wishes to keep a patient who is 
in a permanent vegetative state alive as long as possible? Do care 
givers – demoralized by providing limitless, expensive care in a 
hopeless case – have the right to stop treatment anyway, so that the 
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patient will die?”89 Because the patient or surrogate decision maker in 
this case would not exercise the right to refuse life-sustaining medical 
treatment for his irreversibly unconscious wife, such treatments were 
transformed into “limitless and expensive care,” while at the same 
time constituting a “demoralizing” task for the medical professionals 
who provided it. Although the just distribution of medical resources is 
a valid and honorable goal for the medical profession, it is uncertain 
whether the charge of futility and the misuse of scarce medical 
resources are based upon an impartial assessment of the facts, or if 
such a judgment arises from a bias. One commentator rather bluntly 
stated the following: 

Medical futility is a psychologically tolerable way of speaking about 
the most difficult end of life decisions with families and our 
community. It provides a framework within which the value of life, 
the inevitability of death, professional responsibility and remorse and 
social justice can be reconciled. Were futility demolished in the name 
of “truth,” it would likely be replaced by explicit, politically imposed 
decisions about which lives were not worth expending the resources. 
Without futility, medically supported life would be a commodity 
whose span is meted by dollars rather than bounded by natural 
mortality.90 
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There can be no doubt that the expenditure of resources to care for 
the PVS patient is considerable; the 1994 MSTF estimated that the 
total cost of providing care for PVS patients ranged from $1-7 billion 
per year.91 Simply to acknowledge the monetary figure for PVS 
patient care is insufficient; however, because several other factors 
must be considered before making a judgment on this issue. First, 
while the monetary figure advanced by the MSTF is admittedly steep, 
the cost of providing care for PVS patients, including AAHN, is not as 
great as it seems at first glance. For example, the $1-7 billion allocated 
towards the care of PVS patients paled in comparison to the $900 
billion that comprised the national healthcare expenditure for 1993.92 
Also serving to put the cost of healthcare to PVS patients in 
perspective, one commentator provided other common expenditures 
from which a comparison could be drawn. He stated:  

This is not to say that efforts to reduce medical costs are inappropriate. 
But lest we be overwhelmed with the magnitude of social burden 
implied by the enormous figures constantly cited, we should place 
them in the context of our national expenditures for various 
superfluities, such as an annual $2-10 billion on pornography, $10 
billion on pets, $176 billion on recreation, $53 billion on alcoholic 
drinks, $31 billion on tobacco products, $21 billion on jewelry and 
watches, $38 billion on personal care, to say nothing of the $100 
billion on illegal drugs.93 
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Second, there is good reason to believe that the attempts to curb 
medical expenditures at the end of life, based upon advance directive 
initiatives or a declaration of futility, are not as cost-effective as had 
been hoped; the results of one study concluded that at most a 3.3 
percent savings could be realized.94 Third, although the Hastings 
Center and the Society of Critical Care Medicine concluded that the 
provision of intensive care for PVS patients was a misuse of medical 
resources other commentators claimed that alternatives for care were 
available to the PVS patient besides the most expensive forms of 
intensive care.95 William E. May and Germain Grisez both argued that 
the resources within our affluent society should make it possible to 
care for PVS patients in such a manner that they were able to live 
comfortably without abandoning them and bringing about their death 
by dehydration and starvation. William May argued that it was not 
necessary to place PVS patients in highly expensive hospitals or 
nursing homes, but that providing the best care possible with hospice, 
volunteer, or parish help was sufficient.96 Finally, it is important to 
consider that due to the high mortality rate of patients in the PVS, the 
PVS patients who receive medical care are actually a very fluid group. 
The 1994 MSTF document estimated that approximately 10,000 to 
25,000 adults and 4,000, to 10,000 children existed in the PVS; 
however, they commented that the case of the patient who has existed 
in PVS for decades was quite rare. Bryan Jennett addressed this in the 
following statement: “The Task Force calculated that for those 
vegetative at 1 month the probability of survival for more than 15 
years was very low (less than 1 in 15,000 – 75,000).97 Under these 
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circumstances, therefore, the expenditure of “scarce medical 
resources” towards the care of any individual PVS patient was much 
more likely to be given to patients over a relatively short amount of 
time rather than over a greatly extended period of time. Hence the cost 
expended for an individual PVS patient was much more likely to be 
relatively light rather than excessive because the mortality rate, and 
subsequent patient turn-over, was so high. At this point, no line has 
yet been drawn to determine the length of time required before the 
expenditure of medical treatments becomes excessive. 

 
 

THE EFFECT OF POPULAR PERCEPTION REGARDING THE 
PVS 

In conjunction with the scientific and medical facts that contributed 
to the debate regarding the decision to provide or withhold/withdraw 
AAHN from the PVS patient, the additional dynamic of perception 
played an equally important role in the formulation of medical and 
ethical policy. Over the course of the past three decades, the 
perception of medical professionals and the public at large towards the 
PVS has been quite poor. Based upon the results of numerous national 
and international surveys, no great leap of imagination was required to 
realize that, for the vast majority of people, the circumstances in 
which Karen Quinlan or Nancy Cruzan lived was a fate worse than 
death; the mere thought likely evoked feelings of revulsion and a firm 
resolution never to end up in such a condition.98 The reaction of 
medical professionals and the public to the PVS, illustrated by both 
Quinlan and Cruzan, was a driving force behind the transition towards 
the patient centered decision making process in healthcare that 
ultimately granted patients the right to determine their own treatment 
preferences, particularly in the event of incompetence. The purpose of 
this final segment, therefore, is to address several of the perceptions 
regarding the care of PVS patients that have, to a greater or lesser 
degree, affected the majority decision among medical, legal and 
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ethical professionals to advocate the withholding or withdrawal of 
AAHN from the PVS patient. 

 
Perception of the PVS 

The popular perception of the PVS is, for all intents and purposes, 
based upon a judgment made by individuals who are competent, who 
have control of their faculties, and who can enjoy, to a greater or 
lesser extent, the goods of the world in which they live. From such 
vantage point, the existence of a person in PVS is easily characterized 
as pointless at best, and at worst, torturous. From the beginning of the 
PVS dilemma, the common belief of medical, legal, and ethical 
professionals, as well as the public at large, was grounded on the 
opinion that a prolonged existence in the PVS was a living death, and 
consequently, if given the opportunity, any person in this condition 
would demand that his or her life be ended.99 Thus the belief that the 
PVS patient existed in an intolerable situation resonated in the minds 
of most people. The assertion by Dr. Cranford that Nancy Cruzan 
would cry out in horror if she realized the circumstances of her 
existence had the ring of truth.100 And the question posed by Thomas 
Corbett, the husband of a PVS patient, was almost universally 
answered in the negative. He commented: 

Before any persons make any ethical decisions with regard to 
withdrawal of nutrition from a person in a permanent vegetative state, 
I would invite them to the bedside of such a patient to become familiar 
with the diagnosis and prognosis and the general condition of the 
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patient. Then I would ask one question: “What would you want for 
yourself or your loved ones in such a situation?”101 

From the moment the circumstances surrounding Karen Quinlan 
became widely known until the present day, the common perception 
of a prolonged existence in the PVS has remained overwhelmingly 
negative; however, an accurate assessment of an existence in the PVS 
cannot be formulated by a plethora of opinions. It is both scientifically 
insufficient and personally biased to allow the hypothetical, imagined 
experience of a PVS existence to influence, however, minimally, the 
decision to provide or withhold/withdraw AAHN so that the patient 
will die. The influence of personal opinion opens the door to the 
judgment that the quality of a PVS patient’s life has declined in value 
to the point that death is preferable to the continued maintenance of 
his or her life. One commentator, speaking on the outcome of a 
particular PVS case, stated that the perception of a PVS patient’s 
quality of life was a driving force behind the decision to remove 
AAHN from a PVS patient. He remarked: 

Those who are prepared to arrange Mr. Stevens’ destruction by 
starvation on such a basis are willing to do so not because he asked us 
to do it, but because in their opinion the degree of disability from 
which he now suffers is one with which no reasonable person would 
want to live. This is the heart of the alleged impulse to honor 
autonomy of a severely disabled person. It is not an impulse to honor 
autonomy. It is, rather, a reaction of horror to certain forms of 
disability, an instinctive feeling that life would not be worth living 
under certain circumstances, that certain people are better off dead.102 

In the end, despite the feelings of revulsion or horror that people 
may experience regarding the PVS, it must be acknowledged that such 
negative emotions are evoked from a position of health and 
competence, not from a concrete experience of disability; as a result, 
the assumptions regarding a PVS existence are based upon an unequal 
footing. Further, to accurately assess the benefits and burdens of 
AAHN provision to a PVS patient, a precise knowledge of the 
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patient’s awareness level, and his capacity to experience pain and 
suffering, should be ascertained before a decision is made to remove 
AAHN; the determination to provide or withhold/withdrawal of 
AAHN cannot be rooted in conjecture. Finally, contrary to the popular 
opinion that undergoing a disability is always a terrible blow to a 
person’s quality of life, there is strong evidence to suggest that once a 
person has come to terms with disability, his or her attitude towards it 
changes.103 To acquire some knowledge of the PVS patient’s 
experience of the PVS, the attitudes of former PVS patients are 
examined in the following paragraphs. 

Admittedly, the particular circumstances in which the PVS patient 
exists are unlike those of other patients who are not irreversibly 
unconscious. Because it is currently impossible to determine the level 
of inner awareness retained by the PVS patient, any experiences they 
might have cannot be directly evaluated. There do exist, however, a 
small number of cases in which patients have regained consciousness 
after extended periods in PVS; thus it is reasonable to assume that 
such individuals could provide the clearest and most accurate 
appraisal of life in the PVS, as well as a better understanding of their 
desires in terms of continuing treatment. Based upon the published 
statements of patients who regained consciousness after extended 
periods of unconsciousness, there is no reason to suspect that such 
patients suffered in the PVS, or that they wanted their lives to be 
terminated once they regained consciousness. In fact, judging from the 
statements of former PVS patients, the horror of a PVS existence that 
had been alleged by Cranford, Pence, and others appears to have been 
grossly exaggerated. 

The statements and actions of several PVS patients who have 
returned to consciousness serve to illustrate that such individuals do 
not request the immediate termination the AAHN sustaining their 
lives. First, shortly after eighty-six-year-old Carrie Coons regained 
consciousness after living in the PVS for four and a half months, she 
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was informed that the AAHN given to sustain her life could likely 
maintain her life for two more years, and that without it she would die 
within two weeks. When the doctor asked her which treatment option 
she preferred, she did not respond with an immediate request to be 
allowed to die. Instead she answered with a thoughtful: “That’s a very 
difficult decision to make.”104 At the very least, such a response 
indicated that Ms. Coons experience in the PVS did not live up to the 
fears that most conscious, healthy individuals might have imagined it 
to be. Second, Dr. Eugene Diamond provided the example of Sergeant 
David Mack, a PVS patient for 22 months, who upon regaining 
consciousness, testified that he was aware of the activity around his 
bedside for six months prior to his awakening. Again, no reports were 
made by observers to indicate that Sergeant Mack was in distress over 
his condition, or that he desired to die rather than enter the PVS once 
again.105 Third, Dr. Bryan Jennett reported on a study published in the 
British Medical Journal that addressed the experiences of eleven 
patients who had recovered from the PVS. The study concluded that: 

…most patients showed no evidence of depression or of feeling that 
their condition was worse than nonsentience or death. He admitted 
that this was a subjective impression based on observing signs of 
pleasure more often than of distress. He added that distress was more 
common in those who had good insight, implying that some were too 
cognitively impaired to appreciate their plight.106 
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The final example was taken from a very recent case that involved 
a thirty-nine-year-old Arkansas man named Terry Wallis. Mr. Wallis’ 
return to consciousness, after living in a comatose condition for 19 
years, stunned family members and medical professionals who never 
imagined that he would emerge from his coma. Although for the first 
few days it was difficult for him say more than a few words, for 
example, he said “mom” on the first day, “Pepsi” on the second, and 
“dad” on the third, by the fourth day he was able to say anything he 
wanted.107 Interestingly, even though the automobile accident in 
which he was involved nineteen years prior left him in a quadriplegic 
state, he has not demanded that the AAHN sustaining his life be 
removed, or that he would prefer death rather than lapse back into 
unconsciousness. 

In the end, while the statements and indications of the few PVS 
patients who have returned to consciousness cannot definitively 
determine that all PVS patients would prefer to have the food and 
fluids maintaining their lives continued, their comments upon 
returning to consciousness are significant for at least two reasons. 
First, the testimony provided by former PVS patients is important 
precisely because it comes from individuals who have experienced the 
condition first hand. The testimony expressed by former PVS patients 
is, at the very least, considerably more credible than the speculation of 
those who can only imagine what an existence in the PVS is like. 
Upon their return to consciousness, PVS patients have not cried out 
for death or begged to be released from what had been portrayed as an 
horrific existence. Consequently, such behavior should be taken as a 
serious factor in the decision making process rather than dismissed as 
a mere anomaly; the actions and requests of a former PVS patient 
should carry more weight towards treatment decision making than the 
conjecture of the healthy and competent. Second, the decision of the 
former PVS patient to continue receiving AAHN was simply rooted in 
the desire to remain alive. Hence, motivation of the former PVS 
patient was relatively free from the biases commonly associated with 
advocates of the decision to provide or withhold/withdraw AAHN 
from PVS patients. Ultimately, while the perceptions of the former 
PVS patients are not conclusive, they do provide a more applicable 
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and accurate understanding of the PVS experience than the blind 
imaginings of those who can only speculate. 

 
Towards a Euthanasia Mentality 

As a final cap to the discussion regarding the PVS, it is important 
to briefly mention the effect that the perception of a PVS existence has 
had on the rise of popular approval for physician-assisted suicide and 
euthanasia in the United States. The decision that gradually developed 
among ethicists, the legal community, and the major medical 
organizations to advocate the withholding or withdrawal of AAHN 
from the PVS patient has basically advanced the notion that some 
lives were not worth preserving.108 Armed with the perception that 
living in an irreversibly unconsciousness state constituted an 
intolerable existence, the medical, legal, and cultural decision to 
permit the removal of AAHN from PVS patients, also delved 
significant inroads towards a general approval of physician-assisted 
suicide and euthanasia. Basically, once the concept of controlled death 
became an accepted solution for hopelessly ill, but non-dying patients 
in PVS, the path was cleared towards further examination of the 
potential benefits that might result from effecting the deaths of other 
seriously debilitated patients. 

Pope John Paul II correctly observed that the popular perception of 
an existence marked by serious disability or irreversible incompetence 
was a direct cause for the escalating cultural acceptance of physician-
assisted suicide and euthanasia. He commented that: 

Here we are faced with one of the more alarming symptoms of the 
“culture of death”, which is advancing above all in prosperous 
societies, marked by an attitude of excessive preoccupation with 
efficiency and which sees the growing number of elderly and disabled 
people as intolerable and too burdensome. These people are very often 
isolated by their families and by society, which are organized almost 
exclusively on the basis of criteria of productive efficiency, according 
to which a hopelessly impaired life no longer has any value.109 

The perception that the hopelessly ill, but non-dying patient’s life 
was devoid of sufficient value to warrant the continued provision of 
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AAHN was evident in nearly every major PVS case from Herbert 
through Cruzan and Wanglie. Based upon the perception of 
hopelessness and suffering, the fundamental goal of the legal efforts 
undertaken to remove life-sustaining AAHN from the PVS patient 
was primarily aimed at securing the death of a patient who apparently 
possessed little or no quality of life. One commentator, examining the 
opinions of the dissenting judges in the Brophy case, cited the 
determination of the trial judge who alleged that the death of the 
patient was the true intention of the decision to remove AAHN. He 
made the following statement: 

Furthermore, the trial judge found that, primarily based on the present 
quality of life possible for him, Mr. Brophy would have chosen to 
decline food and water because he wanted to die, and not because of 
concern about the treatment’s futility or its humiliating, painful, or 
otherwise burdensome qualities…the majority is ignoring the trial 
judge’s findings binding on the Court, that what Paul Brophy wanted 
is not to avoid burdensome or futile treatment, but simply to die.110 

Because the perception that death was preferable to an indefinite 
existence in PVS had so completely pervaded the popular culture, the 
determination that AAHN could be removed from the PVS patient so 
that he would die was considered to be an act of compassion and 
mercy rather than a deliberate choice to terminate a life.111 Thus the 
decision to provide symptom control, namely, pain relief, skin care, 
personal hygiene, and ice chips to individuals from whom AAHN was 
removed became a concrete form of care rather than merely an empty 
gesture used to assuage the consciences of those effecting the death of 
the PVS patient.112 
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In the final analysis, the decision to allow AAHN to be withheld or 
withdrawn from PVS patients initiated the resurgence in the debate to 
consider physician-assisted suicide and euthanasia. More than the rise 
of patient autonomy, the perception of a hopeless existence, first seen 
in the collective reaction to the PVS patient, was the driving force 
behind the discussion and actual requests for the controlled 
termination of life. Since the late 1980s when the popular medical and 
cultural determination that AAHN could be withdrawn from PVS 
patients was, for all intents and purposes, established, the primary 
focus of ethical debate shifted towards an evaluation of other 
individuals whose lives were considered too burdensome to 
continue.113 One commentator remarking upon the shift stated: 

Slowly – ever so slowly – we inch our way past all the semantic self-
deceptions toward the truth: that there comes a time when just 
continuing to breathe and metabolize becomes intolerable. To date we 
have restricted the topic of our so-called ethical debates to those who 
writhe in the pain of any illness that the media can graphically portray 
as particularly ghastly…Certainly, it appears evident that euthanasia, 
like abortion, is well on its way to becoming not only decriminalized, 
but available on request.114 

Attempts to achieve the death of vulnerable patients have already 
passed from the irreversibly unconscious to the seriously disabled, but 
conscious patient. One case in particular was reported, in which the 
wife of a former PVS patient sought the right to remove the AAHN 
sustaining his life because she considered his quality of life to be 
insufficient. Her decision was made in spite of the fact that her 
husband could maneuver himself in a wheelchair and answer simple 
questions.115 As noted earlier in this project, a growing number of 
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cases have been reported in which conscious, terminally ill patients 
were either provided with the means necessary to end their lives, or 
actively helped to die; such decisions were based, not upon the 
effectiveness of treatment, but on the perceived value of their lives. 
More revealing still, a physician alleged that in his experience, it was 
a rarity to find a primary care physician who had not assisted in the 
death of a patient.116 Finally, one of the most recent and controversial 
medical procedures at the end of life is a treatment method that 
attempts to skirt the line of physician-assisted suicide by using two 
accepted medical practices in tandem: the sedation of a patient to 
unconsciousness and the subsequent withdrawal of AAHN. This 
procedure, described as “terminal sedation” by some, and “slow 
euthanasia,” by others, allows a physician to sedate a terminally ill 
patient to the point of unconsciousness in an attempt to relieve the 
patient of pain and suffering. At the same time, however, the 
physician also withholds food and fluids from the patient so that death 
occurs earlier than the natural course of the disease would normally 
permit.117 Therefore, in light of such examples, it would seem that 
even though the official position of the AMA has repeatedly rejected 
any endorsement or support of physician-assisted suicide or 
euthanasia, the actions and opinions of some medical professionals 
demonstrate that a significant portion of the medical community does 
not march to the beat of that particular drum. In the end, the official 
condemnation of physician-assisted suicide and euthanasia might not 
be enough to curb its popularity or prohibit its application to weak and 
vulnerable patients.118 
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Setting aside for a moment, the natural aversion people have 
towards the PVS, the concept of a hopeless existence begun with the 
circumstances surrounding Karen Quinlan, prompted a severely 
negative reaction to seriously debilitated patients in general and the 
PVS patient in particular. As a result, the foreseeable options for 
anyone contemplating a debilitating illness, particularly advance 
directives for treatment, are understandably grim. One commentator 
stated that, for all intents and purposes, the only real choices given to 
severely disabled patients were the following: to become a burden on 
family and friends, to live a wretched existence in a nursing home or 
other public institution, or to kill themselves.119 Thus the atmosphere 
surrounding the PVS, the terminally ill or other seriously debilitating 
patients appears to be filled with hopelessness from the beginning. 
Within such a framework, it is unsurprising that the contemplation of 
physician-assisted suicide and euthanasia is an attractive option for the 
patient, the family, and medical professionals.120 As Edmund 
Pellegrino, M. D., darkly commented: “‘Getting it over with’ may not 
be only the patient’s desire, but that of the physician, other health 
professionals and family and friends.”121 In the face of the culture of 
death, the mindset which considers death the solution to many of life’s 
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difficulties, Pope John Paul II called upon the medical profession to 
value the sacredness of human life, and to resist the temptation to take 
control of life and death. He stated:  

Their profession calls for them to be guardians and servants of human 
life. In today’s cultural and social context, in which science and the 
practice of medicine risk losing sight of their inherent ethical 
dimension, health-care professionals can be strongly tempted at times 
to become manipulators of life, or even agents of death. In the face of 
this temptation their responsibility today is greatly increased. Its 
deepest inspiration and strongest support lie in the intrinsic and 
undeniable ethical dimension of the health-care profession, something 
already recognized by the ancient and still relevant Hippocratic Oath, 
which requires every doctor to commit himself to absolute respect for 
human life and its sacredness.122 

 
 

CHAPTER CONCLUSION 

The development of the decision to provide or withhold/withdraw 
AAHN from the PVS patient ultimately resulted from a host of 
factors, namely, from fundamental principles and scientific evidence, 
as well as perception and fear. Although the publicly stated goal of 
both the Catholic Church and the American medical community 
regarding the care of patients is to provide effective medical care to 
treat a patient’s injury or disease, it would seem that, in the case of the 
PVS patient, the decision of the Catholic Church to promote the 
provision of AAHN to sustain his life is more in line with the respect 
of the person than the position that advocates the removal of AAHN 
so that the patient will die. In the end, because the evidence regarding 
the PVS patient’s level of inner awareness is inconclusive, the 
decision to withhold or withdraw AAHN from a permanently 
unconscious patient comes too close to the abandonment of a person 
who cannot be cured. The position taken by the Catholic Church in 
relation to seriously ill patients has held that “the health care worker 
who cannot effect a cure must never cease to treat.”123 Within the 
context of the PVS patient, the decision to treat through the delivery 
AAHN is not an example of a vitalistic approach to healthcare that 

                                                 
122Pope John Paul II, Evangelium Vitae, supra note 4 at 89 § 2. 
123PCPA, “Charter for Health Care Workers, supra note 31 at 64 § 1. 
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intends to maintain life at all costs. Rather, it is based on an 
assessment that the non-dying patient can benefit by the provision of 
food and fluids, which will sustain his life. At the same time, the 
AAHN given to the PVS patient is not determined to be excessively 
burdensome to receive, either in terms of pain, cost or complexity. In 
the event that AAHN delivery was believed to be excessively 
burdensome for the PVS patient, or if he could no longer assimilate 
the nutrients provided to him, it would likely no longer be an 
obligatory treatment. 

The decision to provide AAHN to the PVS patient is ultimately 
grounded in an acceptance of the limitations placed upon the human 
person by God and compassion for a seriously debilitated patient who 
requires care. In the first place, it acknowledges that God is the master 
of life, and that even though a PVS existence is undesirable, the 
decision to remove AAHN to bring about the death of the patient lies 
outside the human parameters for action. Second, the decision to 
sustain a PVS patient’s life by AAHN delivery involves a decision to 
recognize the value of a vulnerable patient’s life and to remain in 
solidarity with him.124 The true meaning of compassion, based upon 
love, involves maintaining contact with a suffering or seriously 
debilitated patient in the midst of his condition; compassion does not 
an attempt to end the life of a patient because their continued 
existence is distressing. The decision to withhold or withdraw AAHN 
from the PVS patient advanced the belief that some lives are not worth 
preserving. By contrast the decision to provide AAHN to PVS patients 
recognizes the incalculable worth of the human person and the 
intrinsic good of his life, regardless of his condition. In the end, the 
Catholic moral tradition considers no human life valueless. 

 

                                                 
124Vatican Congregation for the Doctrine of the Faith (CDF), “Declaration on 

Euthanasia,” (May 5, 1980), AAS 72 (1980); ET: Origins (August 14, 1980), 10(10), 156. 
The Congregation stated that “According to Christian teaching, however, suffering, especially 
suffering during the last moments of life, has a special place in God’s saving plan; it is in fact 
a sharing in Christ’s Passion and a union with the redeeming sacrifice which he offered in 
obedience to the father’s will.” 
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CONCLUSION 
 
 
In closing, it is the determination of the author that the principles of 

the Catholic moral tradition provide a more complete basis upon 
which to evaluate the decision to provide or withhold AAHN from the 
PVS patient. The Catholic moral tradition, as it applies to biomedical 
ethics, is fundamentally oriented towards the promotion of the human 
person and the sacredness of his life regardless of the physical 
condition in which he exists. Furthermore, the principles of the 
Catholic moral tradition are specifically inclined towards the 
protection of human person from any attempt to diminish or disregard 
the inestimable value of his life. By contrast, the principles adopted by 
the major medical organizations, particularly as they are applied to the 
PVS patient and other seriously debilitated patients, appear to be 
rooted upon a less solid foundation; currently, they seem to have 
focused almost myopically upon the principle of autonomy as the 
fundamental basis for medical decision making. Thus treatment 
decisions for the PVS patient are made by the patient through a living 
will or by a surrogate decision maker according to the feelings or 
desires of any given moment. 

Thus the scope of the Catholic moral tradition ensures the 
promotion and protection of the human person at every stage of life or 
physical condition. Within its framework, human life is never 
considered a burden; although a particular treatment might be refused 
because it was judged too burdensome or unable to provide sufficient 
benefit, the patient is never considered “better off dead.” Proper 
respect for the dignity of the human person demands that, if 
applicable, even the most vulnerable patient receive a level of medical 
care that provides the basic necessities to sustain life. Similarly, 
proper respect for the dignity of the human person also prohibits any 
attempts to directly intend the death of vulnerable patients through the 
withdrawal of ordinary means of conserving life in the name of 
compassion. Thus the Catholic moral tradition demands that a spirit of 
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solidarity with the PVS patient, and a willingness to share the 
hardships of his illness, be the preferred attitude regarding the care of 
the PVS patient instead of a desire to end his life because we find his 
existence too difficult bear. 

Conversely, in relation to the PVS patient, the current body of 
medical literature appears to be primarily centered upon the principle 
of personal autonomy, namely, the right of the patient to make his or 
her own treatment decisions, and secondarily the right to be free of 
pain and suffering. Although under specific parameters the principle 
of autonomy promotes the dignity of the human person, the exercise 
of nearly unlimited autonomy in medical decision making is seriously 
problematic. Within the context of a culture that places a supreme 
value on productivity, the prospect of a PVS existence or other serious 
disability is an intolerable option. When faced with the possibility of a 
presumed unbearable existence like the PVS, coupled with fears of 
becoming a burden on family and friends, a decision to pursue death 
appears to be an attractive and viable alternative. Within this 
framework, the lives of PVS and other seriously debilitated patients 
are often considered valueless and unworthy of the basic medical care 
necessary to sustain their lives. Recourse to patient autonomy and the 
right to be free of pain and suffering thus affords patients, the family 
and friends of patients, and medical professionals the means necessary 
to acquiesce to a decision to end a purportedly worthless, unbearable 
life. In the end, however, such recourse ultimately diminishes the 
value of the human person by acknowledging the concept of a 
“worthless life.” Furthermore, it opens the door to wider definitions of 
what precisely constitutes a worthless life; it promotes an atmosphere 
of isolation for seriously disabled patients, and it fosters the absence 
of true care and concern for vulnerable individuals. 

Second, to assure the protection of the PVS patient and the respect 
of the intrinsic good of his life, the decision to provide or 
withhold/withdraw AAHN should be based upon an estimation of the 
benefits and burdens of the treatment in relation to the patient, rather 
than the worth of the patient’s life. Ultimately, the attempt to remove 
AAHN from the PVS patient, based upon instructions found in a 
living will or the determination of a surrogate decision maker, is 
flawed from the outset. Experience has demonstrated that no person 
can adequately determine how he or she will feel about a particular 
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physical disability until such an event actually occurs. The common 
practice of making future treatment decisions based upon the fears of 
the present, particularly regarding the PVS, only bow to the concept of 
a worthless life. Furthermore, the responses gathered from former 
PVS patients have not provided evidence to indicate that a person 
exists in a state of serious distress in the PVS, or that patients who 
have returned to consciousness desired an immediate death; 
interestingly, quite the opposite response has been reported. Similarly, 
the judgment of a healthy surrogate decision maker who recommends 
the withdrawal of AAHN from a PVS patient is made upon an 
inherently unequal footing. Judgments of this type have often become 
merely an exercise in quality of life decision making in which the life 
of the PVS patient is determined to have little or no value. 

Third, several aspects of the decision to provide or 
withhold/withdraw AAHN from PVS patients seem to be based upon 
a weak foundation. In the first place, the decision to classify AAHN as 
a medical treatment appears to have been based primarily upon 
preference rather than solid evidence. Largely the result of several 
plausible arguments, popular opinion, and the ruling of numerous 
court cases, AAHN was categorized as a medical treatment on a par 
with other medical treatments; however, this determination ultimately 
ran roughshod over several equally valid arguments that considered 
AAHN an aspect of normal care. Ultimately, the arguments used to 
support the decision to classify AAHN as a medical treatment were 
not more conclusive than those used to support the opposite position; 
instead, the weight of opinion supporting the medical treatment 
classification of AAHN determined what was eventually accepted. 
Second, the decision to withhold/withdraw AAHN from the PVS 
patient based on the belief that PVS patients have lost the ability to 
swallow was likewise not grounded upon a solid factual basis. Several 
credible medical publications stated that most PVS patients did, in 
fact, retain some ability to swallow; however, because of convenience 
and cost-effectiveness, most PVS patients were fitted with a 
gastrostomy tube for the provision of food and fluids. Although the 
swallowing reflex of PVS patients might initially be insufficiently 
effective for the complete delivery of nutrition and hydration, few 
studies have explored the possibility of working to restore the 
swallowing reflex so that an adequate amount of food and fluids could 
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be ingested normally. In the end, the charge that PVS patients suffer 
from a lethal pathology, namely the inability to swallow, is 
disingenuous because it either ignores the fact that most PVS patients 
retain the ability to swallow, or it fails to take account that the loss of 
swallowing reflex is largely the result of the insertion of a feeding 
tube for the sake of convenience, as well as cost-effectiveness. Finally, 
and most importantly, the decision to remove AAHN from PVS 
patients is grounded upon an unproven hypothesis that such 
individuals are completely unconscious and have completely lost the 
capacity for awareness. Although this belief is widely accepted among 
medical professionals because of strong circumstantial evidence, no 
conclusive scientific evidence supporting the belief has been 
presented. In addition, enough cases exist in which supposedly 
irreversibly unconscious patients have returned to consciousness to 
warrant further study. In the end, even taking into consideration the 
strong circumstantial evidence used by medical professionals, the 
decision to remove AAHN from a PVS patient based upon the absence 
of consciousness or awareness, is ultimately rooted in speculation 
rather than science. 

Fourth, the common perception of a PVS existence has played a 
decidedly negative role in the decision to provide or 
withhold/withdraw AAHN from patients in this condition. 
Admittedly, no reasonable human being would desire a PVS 
existence; however, the effect of perception has produced a common 
mindset that considers the PVS so completely horrific and intolerable, 
that it has become a major obstacle blocking true care and compassion 
for patients in this condition. The negative perception of a PVS 
existence has become so overwhelming and ingrained in the public 
consciousness, that the ease of treatment, the reported attitudes of 
former PVS patients, and the opportunity to demonstrate true care and 
compassion are subsumed under the belief that death is the only 
acceptable solution for the PVS patient. Ultimately, it is possible that, 
just as the perceived horrors of a PVS existence have affected the 
general public’s attitudes towards the PVS, it has likewise subtly 
affected the judgment of medical, legal, and ethical professionals who 
have debated the decision to provide or withhold/withdraw AAHN 
from such individuals. 



 473 

This project has demonstrated the growth of the PVS debate and 
the decision to provide or withhold/withdraw AAHN from the PVS 
patient from two separate perspectives. It is clear that, over the course 
of the past three decades, a significant rift has developed between the 
American Catholic hierarchy and the major American medical 
organizations regarding the proper care of the PVS patient. The 
Catholic moral tradition has upheld and continues to uphold the belief 
that every human life is sacred, and that regardless of the patient’s 
condition, it can never become valueless. Therefore, within the 
context of medical care, proper efforts must be taken to ensure that the 
PVS patient is not dismissed or disregarded because of his disability. 
Within the context of the Catholic moral tradition, this means that a 
presumption in favor of providing AAHN to sustain the life of the 
PVS patient exists when it can be delivered with minimal difficulty, 
and when the patient can assimilate it. Sadly, the current cultural 
climate finds little or no value in an impaired existence and the 
acceptance of death as a solution to the problem of an impaired life 
has gained ground. The major medical organizations have embarked 
on a path that has dismissed the value of the PVS patient’s life and has 
allowed food and fluids to be withdrawn so that death would occur. 
The eventual results of this decision remain to be seen; however, 
judging from the cultural acceptance of physician-assisted suicide and 
euthanasia, the decision to withhold or withdraw AAHN from the 
PVS patient is likely just the beginning step in a mindset that 
subsequently dismisses the value of life in other seriously debilitated 
patients. 
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